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IN THE UTAH COURT OF APPEALS
DOUGLAS J. OWENS,
Petitioner/Appellant
vs.
UTAH LABOR COMMISSION,
BECKSTROM BODY SHOP and/or
WORKERS COMPENSATION FUND,

BRIEF OF
RESPONDENTS/APPELLEES
BECKSTROM BODY SHOP
and/or WORKERS
COMPENSATION FUND
Case No. 20040087-CA
Priority 7

Respondents/Appellees

BRIEF OF WORKERS COMPENSATION FUND AND
BECKSTROM AUTO BODY
Petition for Review from
the Labor Commission of Utah

JURISDICTION OF THE COURT OF APPEALS
The Court of Appeals has jurisdiction in this matter pursuant to Utah Code Ann.
§§34A-l-303(2)(b); 34A-l-303(6); 34A-2-801(7); 34A-2-801(8)(a); 63-46B-16; and 782a-3(2)(a).
STATEMENT OF THE ISSUES AND STANDARDS OF REVIEW
Defendants are not satisfied with Owens' statement of the Issues and/or Standards
of Review in the particulars discussed below.
Issue 1:

Contrary to the issues stated by Owens at pages 1-2 in his brief, the

overriding issue is whether there is "substantial evidence" in the record to support the
Labor Commission's denial his claim for additional medical and permanent partial
disability benefits for an alleged cervical spine injury.1
Standard of Review:
The Commission's factual findings should be affirmed by the Court of Appeals
Owens' stated issues are:
Issue No. 1. "Were the Findings of Fact and Conclusions of Law of the Utah
Labor Commission complete and legally adequate?" Stated standard: "Correction of
Error";
Issue No. 2. Did the Labor Commission committed [sic] error by adopting a
Medical Panel report which was incomplete, factually erroneous and which failed to
consider all of the medical evidence relating to Petitioner's cervical and lumbar injuries
and further by adopting the Medical Panel Report without making independent evaluation
of the facts and evidence?" Stated Standard: "heightened deference to the Labor
Commission" (Citations omitted.) (See Owens' brief at pages 1-2.)
The correct standard is stated in WCF's Issue 1 above.
2

whenever they are "supported by substantial evidence when viewed in light of the whole
record before the courts Utah Code Ann. § 63-46b-16(4)(g). Findings that are supported
by "substantial evidence" will not be overturned even if another conclusion from the
evidence is permissible." Hurley v. Board of Review of Indus. Comm 'n, 161 P.2d 524,
526-27 (Utah 1988). The burden is on the party seeking to overturn the Commission's
factual findings to "...marshall all of the evidence supporting the findings and show that
despite the supporting facts, and in light of the conflicting or contradictory evidence, the
findings are not supported by substantial evidence." Grace Drilling Co. v. Board of
Review of Indus. Comm % 776 P.2d 63? 68 (UT App 1989). See also Whitear vs. Labor
Commission; Brown &Root, Inc., Highlands Insurance, and Employers' Reinsurance
Fund, 973 P.2d 982 (UT App 1998).
Issue 2:.

Were the medical panel's medical causation findings legally

adequate to be weighed as evidence by the Labor Commission?2
Standard of Review:
(A) The opinions of a medical panel constitute evidence to be weighed along side
of and compared with other substantial evidence. The Commission may adopt the

2

This issue is stated differently from that presented by Owens in his brief at pages 1-2:
Were the Findings of Fact and Conclusions of Law of the Utah Labor Commission
complete and legally adequate? The Commission made findings that: the Medical
Panel's opinion, buttressed by the similar opinion of Dr. Curtis, persuasively establishes
that Mr. [Owens'] cervical spine injuries were not medically caused by his work accident
at Beckstrom on April 3, 1998. See Appendix 6, Order Denying Motion for Review dated
November 4, 2003, by Commissioner R. Lee Ellertson. (R. 157-161 at 159)
3

opinions in whole or in part or disregard them altogether if other evidence is more
persuasive. See IGA Food Fair v. Martin, 548 P.2d 828 (Utah 1978).
The credibility of the opinions of the Medical Panel is an evidentiary matter. The
Court of Appeals does not weigh the evidence on appeal. As to those evidentiary matters
including the weight to be given to medical panel opinions, the standard of review is the
same as in Issue 1 above. After marshaling all of the evidence against him, Owens
must show there is no substantial evidence supporting the decision of the Commission.
(B) As to the conduct of the Medical Panel, the Legislature has explicitly vested
discretion in the Commission to apply the law giving it authority to call a medical panel.
Utah Code Ann. §34A-2-601(l)(a). As such, administration of the panel system
including the conduct of individual panels is within the discretion of the Commission.
Therefore, the applicable standard is an intermediate standard of review. Lander v.
Industrial Comm'/?, 894 P.2d 552, 555 (UT App 1995) The Court of Appeals will affirm
the Commission's decision so long as it falls within "the bounds of reasonableness and
rationality." Smith v. Mity Lite, 939 P.2d 684, 686 (UT App 1997)
DETERMINATIVE STATUTES
Utah Code Ann. §34A-2-401.

Compensation for industrial accidents to be paid.
(Appendix 7)

Utah Code Ann §34A-2-601.

Medical panel - Medical director or medical
consultants - Discretionary authority of Division of
Adjudication to refer case - Findings and reports Objections to report - Hearing - Expenses. (Appendix
9)
4

Utah Code Ann. §34A-2-802.

Rules of evidence and procedure before commission Admissible evidence. (Appendix 10)

STATEMENT OF THE CASE
Statement of the Nature of the Case
This is a workers compensation claim by petitioner Douglas G. Owens for
additional permanent partial disability compensation3, permanent total disability
compensation4 and additional medical benefits5 allegedly resulting from an industrial
accident that occurred on April 3, 1998. He was employed at the time by appellee
Beckstrom Auto Body ("Beckstrom"). Beckstrom's workers' compensation insurance
company was Workers Compensation Fund ("WCF"). 6 Hereinafter, Beckstrom and WCF
will be referred to jointly as "WCF".
Statement of the Course of the Proceedings
Based on submissions from the parties, the administrative law judge formulated
foundational facts upon which the matter could be referred to a medical panel appointed
by the Labor Commission without an evidentiary hearing.7

3
4

Utah Code Ann. §34A-2-412

Utah Code Ann. §34A-2-413

5

Utah Code Ann. §34A-2-401

6

See Application for Hearing dated February 27, 2002. (R. 1-2)

7

Appendix 1, Preliminary Findings of Fact and Questions for the Medical Panel,
November 21, 2002. (R. 44-48)
5

The medical panel reviewed the facts and questions prepared by the judge, Mr.
Owens' deposition; the complete record provided by the Labor Commission, took a
medical history directly from Mr. Owens and performed medical examinations within
their particular specialties. The panel reviewed the American Medical Association Guides
to the Evaluation of Permanent Impairment, Fifth Edition as modified by the Utah 2002
Impairment Guides in light of the medical evidence. Based on all of that, the three
medical panel physicians provided the administrative law judge their expert opinions in a
report.8 Owens objected to the panel report.9 After considering the objections, the
Administrative Law Judge entered Findings of Fact, Conclusions of Law, and Order
denying Owens the additional benefits he claimed.10 Owens filed a motion for review
asserting the same grounds as in his objection to the medical panel report. He added that
it was error for the judge not to consider a tardy report from Dr. Welling, a treating
physician, and some articles his counsel found on the internet.11

8

Appendix 4, Medical Panel Report of Drs. Madison H. Thomas, Glenn L. Momberger
and Robert H. Burgoyne dated December 30, 2002. (R. 52-67)
9

R. 69-93.

10

Appendix 5, Findings of Fact, Conclusions of Law, and Order. Administrative Law
Judge Stuart L. Poelman. May 27,2003. (R. 109-112)
n

R. 115-128.
6

The Commission denied Owens5 Motion for Review.

Next, Owens filed a

Request for Reconsideration asserting essentially the same claims as in his Motion for
Review.13 The Commission entered its Order Denying Motion for Review January 6,
2004. Thereafter, Owens filed his Petition for Review with the Court of Appeals.14
STATEMENT OF FACTS
The facts to follow are presented in accordance with the standards of review
presented hereinbefore in mind.
Fact 1. Without objection from the parties, the administrative law judge outlined
the foundational facts for the medical panel. We include those facts relevant to this
appeal. The numbers are those of the original to assist the Court in its review14:
20. At age 17 Owens was involved in a motorcycle accident sustaining an
injury to his low back. Since this accident, Owens has experienced low back pain
in the tailbone area and numbness in the right anterolateral thigh.
1. On April 3, 1998, Petitioner (Owens) and a co-worker were
replacing the front end suspension on a car. Owens was using a long steel
pry bar in an effort to remove an axle nut. He was standing partially bent
at the waist with his right hand on the car window frame so as to steady

12

Appendix 6, Order Denying Motion for Review dated November 4, 2003, by
Commissioner R. Lee Ellertson. (R. 157-161)
l3

R. 162-167.

14

R. 177.

14

Appendix 1, Preliminary Findings of Fact and Questions for the Medical Panel,
November 21, 2002. (R. 44-48) Some of the facts drafted by the admiaistrative law
judge are placed in a different order to make them chronologically consistent. The
numbering is as in the original.
7

himself and using his left hand to pull upward on the bar. While pulling
with considerable effort the axle nut snapped and he felt a popping
sensation in his left wrist and a shocking sensation through out his body.
2. On April 13, 1998, Owens was seen at the IHC Health Center in
North Ogden for pain in his left elbow. He was diagnosed with
epicondylitis.
3. Approximately two to four weeks later, Owens picked up a 3
pound sledge hammer to beat the rolls out of a frame rail. Upon raising the
hammer with his right hand to a position above his head, prior to striking
the rail, Owens felt a sharp pain in his right elbow. He was the seen on
June 2, 1998 at South Ogden IHC Instacare for evaluation of right elbow
pain. (Medical Records Exhibit, "MRE ",p.57)
4. On September 30, 1998 Dr. Melville performed a nerve conduction test.
His impression was mild compression neuropathy of both ulnar nerves at the wrist
(Guyon's canal) was present bilaterally. There was no evidence ofaxonal
degeneration associated with this. There was no electro diagnostic evidence of
median neuropathy at the wrist nor an ulnar neuropathy at the elbow of either
arm. (MREp. 131-132)
5. On October 21, 1998, Dr. Higgs performed a right tennis elbow release
and release of ulnar nerve in Guyon's canal. (MREp. 252).
6. On February 1, 1999, Dr. Higgs performed a left tennis elbow release
and Guyon's canal release. (MREp. 250). Mr. Owens was off work following this
surgery from February 1, 1999 to March 14, 1999. The surgery did not relieve
Owen's left arm symptoms (MREp. 196, 197, 201).
7. Dr. Shepard evaluated Owens on September 9, 1999. Dr. Shepard
opined that Owens qualifiedfor a total 7% upper extremity impairment rating for
the residual symptoms in his right and left elbows. (MREp. 186).
8. Respondents have accepted liability for Owen }s injuries to his left and
right elbows and have paid medical expenses, temporary total disability
compensation and permanent partial impairment compensation for those injuries.
On the other hand, Respondents deny liability for Owen's claims relative to his
cervical and lumbar spine conditions.

8

9. On November 19, 1999, Owens left his employment with Beckstrom
Body Shop at which time he had been given a 50-pound lifting restriction as a
result of injuries to his right and left elbows. At that time he was able to stoop,
bend at the waist, carry items, stand and sit.
Fact 2.

Owens sought medical attention for a fall down two steps at his

home on December 19, 1999. He missed about one week of work with Young Chevrolet
due to low back symptoms. (Preliminary Findings of Fact and Questions for the Medical
Panel Fact 10 at R. 45, MRE 46)
Fact 3.

Owens had another non-job related accident on January 11, 2000.

He fell down 8-10 stairs after tripping over his dog. He landed on his buttocks. He hit
his head on the stairs. He sought care at IHC Health Center-North Ogden. (Preliminary
Findings of Fact and Questions for the Medical Panel Fact 11 at R. 45, MRE 42) This
accident resulted in a referral to a Dr. Anden who examined Mr. Owens January 21, 2000.
He complained of low back pain, problems walking, dragging his left leg. His symptoms
also included numbness and tingling in both legs. (Preliminary Findings of Fact and
Questions for the Medical Panel Fact 12 at R. 45, MRE 170, 172, 176, 177-180)
Fact 4.

While working for another employer from May 2000 to April 2001,

Mr. Owens experienced another on the job injury. While forcefully trying to remove a
nut from an airless paint sprayer in October of the year 2000, he experienced an increase
in pain in his left elbow when the nut gave way. He was treated with bracing, an injection
and pain medications. He returned to work with no additional restrictions. (Preliminary
Findings of Fact and Questions for the Medical Panel Facts 13-15, R. 46, MRE p. 165)
9

Fact 5,

In April of 2001, Mr. Owens complained of increasing low back and

leg pain. An MRI was performed evidencing a C3-4 herniated disc with Myelocalcia. He
was referred to Dr. Welling who performed a partial C3-4 corpectomy with anterior
cervical diskectomy with osteophytectomy and foraminotomy, arthrodesis C3-4 and
allograft fusion. (Preliminary Findings of Fact and Questions for the Medical Panel Facts
16-18 at R. 46, MRE 91, 93, 218, 239 and 243-244)
Fact 6.

Mr. Owens did not have a good result from the surgery. He

complains of multiple severe problems described as: pain and numbness in both legs
greater in the right than in the left; walking with the assistance of a cane; driving
discontinued at physician's direction; lifting restricted to not greater than 10 pounds;
sitting limited to fifteen to thirty minutes; and standing limited to ten to fifteen minutes at
a time. Preliminary Findings of Fact and Questions for the Medical Panel Fact 19 at R.
46)
Fact 7.

Orthopedic surgeon, Dr. David E. Curtis, examined Mr. Owens at

the request of WCF. Dr. Curtis reviewed the medical records in some detail in his report.
After his physical examination, he concluded that Mr. Owens' elbow symptoms were
related to his March 31, 1998, accident at Beckstrom's. However he found the neck and
low back injuries were not related. Specifically he opined:
..J do not believe that his neck or low back injuries are
related to those accidents... (The March 31, 1998 and the
subsequent accident when he was using a 3-4# sledge
hammer) ...As noted above, I do not believe that his neck or
10

low back problems are related to the spring 1998 injuries to
his right and left upper extremities...
(Appendix 3. R. 22-23)
Fact 8.

Based on the above facts, a complete review of the medical records

and Owens' deposition (R. 178), the appointed Medical Panel consisting of a neurologist,
an orthopedic surgeon and a psychiatrist reported to the Commission:
1.
There is no causal connection between the petitioner's
cervical condition and the industrial accident of 3 April 1998.
2.
The medical care the petitioner received subsequent to
September 1999 has not been necessitated by the industrial
accident of 3 April 1998.
3.
Future medical care reasonably required as a result of
the industrial injury of 3 April 1998 is none.
4.
Permanent partial impairment rating attributable to
the cervical condition as caused by the industrial accident of
3 April 1998 is none.
(Medical Panel Report dated December 30, 2002, Appendix 4, R. 57)
Fact 9.

The Medical Panel also opined:

General Comment: It is the panel's experience that an acute
disc herniation is almost never devoid of any pain at the time
of an impact. There is an excessive long interval before any
valid reports of the cervical symptoms occurred, with this
time being quite reasonably taken up by attention to his upper
extremity symptoms, which were reasonably directed, and we
understand have been accepted as appropriate to the event in
question.
(Medical Panel Report Appendix 4, R. 57)

11

Fact 10.

On April 23, 2004, Owens objected to the Medical Panel Report.

Summarized, he based his objections on three general bases: (1) the Medical Panel's
observations of him during the examination and the conclusions drawn therefrom were
inaccurate ( R. 74-75, 77-81), (2) they reported an inaccurate medical history ( R. 69-74),
(3) treating physician Dr. Welling's opinion in support of his case is better reasoned and
more persuasive (R. 76-77) and (4) articles Owens' counsel found on the internet
regarding spinal disorders present evidence contrary to the Medical Panel's opinions. ( R.
83-93)
Fact 11.

After reviewing Owens' objections to the Medical Panel's

conclusions and WCF's response thereto (R. 94-108), the administrative law judge
entered his Findings of Fact, Conclusions of Law and Order dated May 27, 2003.
Therein, Judge Poelman adopted the facts stated in the Preliminary Finds of Fact and
Questions for Medical Panel (Appendix 1, R. 44-48) to which there had been no
objections. Next, he found the Medical Panel opinions persuasive and adopted them as
his findings. He then concluded that Owens is not entitled to any additional benefits
based on his April 3, 1998, accident. (Appendix 5, R. 109-111)
Fact 12.

After being granted an extension of time to respond (R. 113),

Owens filed a Motion for Review July 7, 2003. The bases for his review were essentially
the same as those in his objections to the Medical Panel Report. (R. 115-124)
Fact 13.

Along with the Motion for Review, Owens included a supplemental

12

report from treating physician Dr. Welling. The additional report from Dr. Welling is
dated June 2, 2003-six days after entry of the Findings of Fact, Conclusions of Law and
Order.
Fact 14.

Dr. Welling stated in the supplemental report he was "...writing this

letter to refute the opinions of the medical board..." (R. 127) Recall, the matter was
submitted to the Medical Panel November 21, 2002-more than six months before Dr.
Welling's supplemental report. (R. 44-50)

The Medical Panel Report was dated

December 30^ 2002 and served on the parties April 9, 2003-nearly two months before Dr.
Welling's supplemental report. (R. 68)
Fact 15.

Dr. Welling's earlier state causation opinion had been before the

Medical Panel and the administrative law judge for consideration:
...It is my neurosurgical opinion that his neck pain was totally
related to his work injury of question, that being April 1998.
The doctor then went on to explain in some detail the bases for his opinion. (Report dated
December 10, 2001; R. 119; R. 179, MRE 143)
Fact 16.

Dr. Welling's supplemental report gave the same opinion:

...I strongly disagree with the medical panel stating that this
was not a Workman's Compensation injury. I would support
that this was indeed a Workman's Comp injury because of his
progressive myleopathy and not from any nerve root
entrapment.
The bases for his opinion were not materially different than those expressed in his earlier
report which had been considered by the Panel and administrative law judge. (R. 127)
13

Fact 17. Owens has not challenged the medical panel physicians' qualifications as
experts in their respective medical specialties. Likewise, Owens has not challenged IME
physician Dr. David E. Curtis's qualifications as an expert orthopedic surgeon.
Fact 18.

The Labor Commission denied Owens' Motion for Review stating in

relevant part:
... While Dr. Welling is of the opinion that Mr. Owens'
accident at Beckstrom caused his spinal problems, Beckstrom
has submitted a contrary opinion from its own medical
consultant, Dr. Curtis, an orthopaedic specialist...Dr. Curtis
concludes Mr. Owens' spinal injuries were not caused by the
work accident.

... The panel... reviewed Mr. Owens' complete medical history,
including diagnostic studies and the opinions of both Dr.
Welling and Dr. Owens. The panel also personally examined
Mr. Owens. Based on all this information, the panelists
concluded that Mr. Owens' spinal injuries were not caused by
his accident at Beckstrom...
[In light of the conflict in the evidence, it]...is necessary for
the Commission to determine which of these opposing
versions of medical fact is correct.

After considering the foregoing factors, the Commission finds
that the medical panel's opinion, buttressed by the similar
opinion of Dr. Curtis, persuasively establishes that Mr.
Beckstrom's cervical spine injuries were not medically caused
by his work accident at Beckstrom on April 3, 1998.
(App.6 5 R. 159)

14

Fact 19.

Commissioner Ellertson addressed the tardy supplemental report of

Dr. Welling:
Mr. Owens had reasonable opportunity to submit his
evidence. To allow a party to submit untimely evidence, in
this case or other cases, would subvert the orderliness of the
adjudicative process and prejudice the rights of the other
parties. The Commission therefore declines to accept or
consider Dr. Welling}s letter of June 2, 2003.
(App. 6, R. 158, Footnote 1)
SUMMARY OF THE ARGUMENT
Owens raises essentially three general issues: (1) the Labor Commission's fact
finding was insufficient and therefore its denial of benefits is "arbitrary and capricious as
a matter of law"; (2) the Medical Panel report was fatally flawed and should be totally
discounted; and (3) because of 2 above, the Commission failed to make an independent
evaluation of the facts because it adopted the conclusions of the Medical Panel.
(Argument Points II and III of Owens' brief found at pages 13 and 15)
Each of Owens' three claims of error require evaluating and weighing conflicting
medical opinions. On each issue, the Labor Commission as finder of fact found that his
evidence was not persuasive.. The Commission found Dr. Curtis's opinions along with
those of the medical panel more persuasive than those expressed by Owens' treating
physician.

The Commission found foundation for the opinions expressed by the medical panel
15

not only within the four squares of their report, but also in the medical evidence submitted
by stipulation of the parties for their review.
The Commission analyzed its role as compared to that of the medical panel.
Commissioner Ellertson recognized the Commission has the discretion to accept all, part
or none of the medical panel report as persuasive. The Commission chose to accept the
panel members' opinions and those of Dr. Curtis and not those supportive of Owens'
claims.
The Commission acted totally within the bounds of the discretion granted it by the
Legislature.
Owens failed to marshal the evidence against him. He failed to then show that the
evidence against his position does not rise to the level of "substantial evidence". There is
"substantial evidence" supporting the Commission's findings.
Owens attempted to submit supplemental evidence subsequent to the close of the
time for evidentiary submissions-after the administrative law judge's order had been
submitted. The Labor Commission was correct in disallowing the tardy evidence. Even
if it was error to disallow the evidence, it was harmless error as it was merely cumulative
evidence from a witness who had expressed the same opinion in prior medical reports.
The opinion had been considered by the Medical Panel and the administrative law judge
prior to the issuance of the Findings of Fact, Conclusions of Law and Order.
Owens' appeal should be denied. The Commissions' Findings of Fact,
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Conclusions of Law and Order and the Order Denying Motion for Review should be
sustained in all their particulars.
ARGUMENT
POINT I: OWENS FAILED IN HIS BURDEN OF PERSUASION.
OWENS CLAIMS OF ERROR AMOUNT TO NOTHING MORE
THAN ARGUMENTS REGARDING THE WEIGHT OF THE
EVIDENCE. HE FAILED TO MARSHAL THE EVIDENCE
AGAINST HIM AND THEN SHOW THAT THE COMMISSION'S
FINDINGS ARE NOT SUPPORTED BY "SUBSTANTIAL
EVIDENCE"
As presented in Statement of Issue 1 earlier, the Commission's factual findings
should be affirmed by the Court of Appeals whenever they are "supported by substantial
evidence when viewed in light of the whole record before the court." Utah Code Ann. §
63-46b-16(4)(g). Findings that are supported by "substantial evidence" will not be
overturned even if another conclusion from the evidence is permissible." Hurley v. Board
of Review of Indus. Comm % 161 P.2d 524, 526-27 (Utah 1988). The burden is on the
party seeking to overturn the Commission's factual findings to "...marshall [sic] all of
the evidence supporting the findings and show that despite the supporting facts, and in
light of the conflicting or contradictory evidence, the findings are not supported by
substantial evidence." Grace Drilling Co. v. Board of Review of Indus. Comm 'n, 776
P.2d63,68(UTAppl989).
The Legislature has given us direction regarding the discretion of the commission
and what constitutes "substantial evidence":
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(1) ...The commission may make its investigation in such
manner as in its judgment is best calculated to ascertain
substantial rights of the parties and to carry out justly the
spirit of the chapter.
(2) ...The commission may receive as evidence and use as
roof of any fact in dispute all evidence deemed material and
relevant including, but not limited to the following:

(b) reports of attending or examining physicians, or of
pathologists;

(e) hospital records in the case of an injured or diseased
employee.15
Therefore, the Commission properly admitted Dr. Curtis' report as an examining
physician.. That report alone is sufficient evidence to support the findings of the
commission. Recall, Commissioner Ellertson concluded in his Order Denying Motion for
Review:
"In summary, the medical evidence now before the
Commission includes Dr. Welling ys opinion supporting Mr.
Owensy claim, and the opinions of Dr. Curtis and the medical
panel contradicting the claim. "16
The Legislature was likewise specific regarding the Commission's discretion in
admitting and weighing the report of a medical panel as evidence:
(2) (a) The medical panel...shall make such study, take such
15

Utah Code Ann. §34A-2-802(l), (2)(b) &(e). Appendix 10.
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Appendix 6 at R. 159.
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X-rays, and perform such tests...as it may determine to be
necessary or desirable
(b) The medical panel...shall make:
(i) a report in writing...; and
(ii) additional findings as the administrative law judge may
require

(e) The administrative law judge may base the
administrative law judge's finding and decision on the
report of the panel...but is not bound by the report if other
substantial conflicting evidence in the case supports a
contrary finding.

(g) The written report of the panel... may be received as an
exhibit at the hearing, but may not be considered as
evidence in the case except as far as it is sustained by the
testimony admitted.17
The Commission has two roles in administrative hearings before it. The first role
is to be the gatekeeper for the admission of evidence. In this instance, performing that
role, the Commission admitted Dr. Curtis' report18. The panel report is sustained by other
admitted evidence including the medical records and Dr. Curtis' well-reasoned opinion.
Therefore, exercising its statutory discretion, the Commission also properly admitted the
panel report.

17

Utah Code Ann. §34A-2-601. Appendix 9
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Recall that Dr. Curtis' report was admitted without objection. No claim of
foundational sufficiency was ever made as to that report.
19

Once evidence is properly admitted, any further argument applies to the weight of
the evidence. That is the Commission's second role, fact finder. In that capacity, it is
charged with determining whether the parties have met their respective burdens of proof.
In this case, it was Owens' burden of persuasion to show by the preponderance of the
evidence that the work related accident is the medical cause of the injury for which he
sought benefits.19 He likewise must establish that the care was necessary to treat the
work related injuries.20
Also, after the reports were properly admitted, both the panel report and Dr.
Curtis' report individually and together become "substantial evidence" to be weighed
against the evidence presented by Owens in support of his claims. The Commission
weighed the substantial evidence on both sides. It found the evidence against Owens
more convincing. That there is "substantial evidence" supporting the denial of additional
benefits to Owens cannot reasonably be argued.
POINT II: THE COMMISSION MADE APPROPRIATE FINDINGS
AND CONCLUSIONS BASED ON THE OF RECORD EVIDENCE.
A.
OWENS9 CLAIM THAT THE LABOR
COMMISSION FAILED TO MAKE ADEQUATE
FINDINGS OF FACT IS NOT SUPPORTED WHEN
THE COMMISSION WEIGHED COMPETING
MEDICAL OPINIONS AND CHOSE TO ACCEPT
THOSE OF AN INDEPENDENT MEDICAL
EXAMINER RETAINED BY WCF AND THOSE OF A

}

Allen v. Industrial Commission, 929 P.2d 15 (UT 1986).

}

Utah Code Ann. §34A-2-418(l),
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MEDICAL PANEL IT HAD SELECTED TO REVIEW
THE MEDICAL EVIDENCE.
Owens at his Argument Point II asserts that the Commission failed to "...[engage]
in fact finding" by adopting the findings of the administrative law judge.21 Owens argues
the Commission stated no rational for its decision to accept the opinions of Dr. Curtis and
the Medical Panel. He then cites a number of cases that express the duty of the
Commission to weigh the evidence and evaluate medical evidence submitted to it. Owens
fails to acknowledge that the medical records exhibit and the statement of facts submitted
to the Medical Panel were admitted without objection. Those facts form the basis for the
Commission's analysis and findings of the fact.
It is clear the Commission has the discretion as to what weight to give a report
rendered by a medical panel. It is also clear that once appointed, the medical panel is
authorized by statute to make "...such stud[ies], take such X-rays, and perform such
tests...as it may determine to be necessary or desirable." The enabling legislation
regarding the appointment and use of medical panels in workers' compensation hearings
states in relevant part:
(2) (a) The medical panel...shall make such study, take such
X-rays, and perform such tests...as it may determine to be
necessary or desirable.
(b) The medical panel...shall make:
(i) a report in writing...; and
(ii) additional findings as the administrative law judge may
require.
21

Appellant's brief pages 13-14.
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(e) The administrative law judge may base the administrative
law judge's finding and decision on the report of the
panel...but is not bound by the report if other substantial
conflicting evidence in the case supports a contrary finding.

(g) The written report of the panel...may be received as an
exhibit at the hearing, but may not be considered as evidence
in the case except as far as it is sustained by the testimony
admitted.22
(Emphasis added.)
The Utah Supreme Court decision in IGA Food Fair vs. Martin and Industrial
Comm % 584 P.2d 828, 830 (UT 1978)23 further describes the importance of the function
of a medical panel:
Concerning the medical panel report this is to be said: The panel of course
performs an important function in giving the Commission the benefit of its
diagnosis relating to those matters that are particularly within the scope of
its expertise. But that is the extent of its prerogative and function. The
final responsibility of making the decision as to the issues in such a
proceeding is given to the Commission. The remark included in its report
that "the panel does not feel that there was any unusual work activities on
that particular day" impresses us as but a gratuitous conclusion upon a
matter of fact unrelated to its medical expertise.
The Court in IGA determined that comments in a medical panel report that could be
interpreted as a finding by the medical panel that an "accident" as that term is defined by
the Workers' Compensation Act had not occurred. The Court held that to be beyond the

Utah Code Ann. §34A-2-601. See the entire statute in Appendix 9.
'See case in its entirety at Appendix 11.
22

scope of the medical issues for which the panel's expertise could be helpful.
The medical panel herein made no conclusions other than those necessary for a
determination of the medical issues upon which they were charged to opine. Each of their
conclusions was supported by the evidence submitted to them by the administrative law
judge. That evidence included the supportive opinions of Dr. Curtis.
B.
THE MEDICAL PANEL REPORT WAS
SUFFICIENT ON ITS FACE FOR THE LABOR
COMMISSION TO WEIGH AS EVIDENCE. IN ITS
ROLE AS THE FINDER OF FACT. UTAH CODE ANN.
§34A-2-601 GIVES THE COMMISSION DISCRETION
IN NOT ONLY APPOINTING THE PANEL BUT ALSO
DISCRETION IN THE WEIGHT IT MAY CHOOSE TO
GIVE THE EVIDENCE PRESENTED BY THE PANEL.
The Commission in its findings analyzed Owens5 physicians5 opinion and the
bases therefore.25 The Commission then recounted the opposing opinions of Dr. Curtis
and the Panel. The Commission reviewed each action the Medical Panel took in reaching
their opinion. Of particular import, the Commission found:
...the Commission finds no indication that Dr. Welling has reviewed Mr.
Owens' complete medical history as that history is relevant to the
development of his cervical condition. In contrast, the medical panel has
reviewed Mr. Owens' entire medical record, and also has had the benefit of
Dr. Welling's and Dr. Curtis *s opinions. Furthermore, the panel had the
advantage of collaboration among the medical experts that comprise the
panel. Finally, the panel is not affiliated with either party to this dispute,

Hd. at 830.
r

App.6atR. 158.
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but is an impartial adjunct to the Commission
The Commission simply exercised the discretion authorized by statute as a finder
of fact. Adopting the opinions of the Medical Panel was well reasoned and supported by
evidence. The analysis is clear, concise and sufficient to explain the denial of additional
benefits.
POINT III: THE LABOR COMMISSION MADE THE RIGHT
DECISION IN EXCLUDING TARDY MEDICAL OPINION
EVIDENCE AND IN GIVING LITTLE WEIGHT, IF ANY, TO
HEARSAY INTERNET MEDICAL ARTICLES. ERROR, IF ANY,
WAS HARMLESS AND DID NOT AFFECT THE OUTCOME.
Owens does not address the fact that the Labor Commission excluded from
consideration his tardy submission of treating physician Dr. Welling's report critical of
the Medical Panel conclusions. The supplemental report was submitted beyond the 15
day period allowed for objections.27 The supplemental report was submitted five days
after the administrative law judge served his Findings of Fact, Conclusions of Law and
Order. The Commission explained:
To allow a party to submit untimely evidence, in this case or other cases,
would subvert the orderliness of the adjudicative process and prejudice the
rights of the other parties. The Commission therefore declines to accept or
consider Dr. Welling's letter of June 2, 2003?%
The reasoning in Grace Drilling Company v. Board of Review of the Industrial

26

App. 6atR. 159
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Utah Code Ann. §34A-2-601(2)(d)(ii), App. 9.
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R. 158, Footnote 1.
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Commission, 776 P.2d 63 at 70 (UT App. 1989) applies here:
Elementary fairness in unemployment compensation adjudications includes
a party's right to see adverse evidence and be afforded an opportunity to
rebut such evidence. See, e.g. Lanier-Brugk Inc. V. Industrial Comm 'n.
761 P.2d 572, 575-576 (Utah Ct. App. 1988). Grace Drilling argues that
Mr. Goodale could be given an opportunity to challenge the results if the
matter were merely remanded to the appeal referee to take additional
evidence. However, we do not believe granting parties uthree bites at the
apple " is consonant with efficient administrative procedure. Grace
Drilling had ample opportunity to present its case andfailed to meet its
burden. We hold the Board did not abuse its discretion in refusing to
consider the test results.
(See also Tintic Standard Mining Co. v. Industrial Comm 'n, 100 Utah 96, 110 P.2d 367,
369 (1941). "The commission should not receive evidence on disputed matters where a
hearing is held after the hearing is closed, since then a party adversely affected would
have no opportunity to meet such evidence...")29 Owens incorrectly asks for "three bites
at the apple."
Owens also attempts to base his claim of error on the expertise he derived from a
search of the internet. The reliability of diagnosing any disease by lay person research on
the internet his highly suspect. It is true the formal rules of evidence do not apply in
administrative proceedings held before the Labor Commission. However, "The
commission may make its investigation in such manner as in its judgment is best
calculated to ascertain the substantial rights of the parties and to carry out justly the spirit

29

See also, Utah Code Ann.§ 63-46b-8(b)(i) (exclusion of evidence); and Utah Admin.
Code R602-2-1J (claimant required to submit his/her medical evidence in advance of the
evidentiary hearing as part of the joint medical records exhibit).
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of the chapter."30 That is precisely what the Commission did in fulfilling its fact finding
responsibility. It weighed the evidence. Owens' evidence failed to tip the scales in his
favor.
Even if it was error for the Commission to exclude Dr. Welling's tardy supplement
report, it was harmless error. The report was at best cumulative to his prior opinions.
Further, it is harmless error "...as there was other competent evidence to support the
finding of [no] medical causation."31
CONCLUSION
Each of Owens5 claims requires as a foundation evidentiary determinations. On
each issue, the Labor Commission as finder of fact found either a total lack of supporting
evidence or that his evidence was not persuasive.. The Commission found Dr. Curtis'
opinions supportive of those of the medical panel. Those combined opinions were more
persuasive than those expressed by Owens' Dr. Welling.
The Commission found foundation for the opinions expressed by the medical panel
not only within the four squares of their report, but also in the medical evidence submitted
without objection for their review.
The Commission analyzed its role as compared to that of the medical panel.
Commissioner Ellertson recognized the Commission has the discretion to accept all, part

'Utah Code Ann. §34A-2-802
[

Lanier-Brugh Inc. V. Industrial Comm'n, 761 P.2d 572, 576 (UT App. 1988)
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or none of the medical panel report as persuasive. The Commission chose to accept the
panel members' opinions and those of Dr. Curtis and not those supportive of Owens'
claims. The Commission acted totally within the bounds of the discretion granted it by
the Legislature.
Owens failed to marshal the evidence against him. He failed to then show that the
evidence against his position does not rise to the level of "substantial evidence". There is
"substantial evidence" supporting the Commission's findings.
The Commission advisedly and correctly excluded a supplemental report from Dr.
Welling that came after the time for evidence to be submitted and after the administrative
law judge had entered his order.
Speirs' appeal should be denied. The Commissions' Findings of Fact, Conclusions
of Law and Order should be sustained in all its particulars.

DATED t h i s ^ ^ day of July, 2004.
JAMES R. BLACK & ASSOCIATES

James Bf. Black
Qo-9<Hinsel for Workers Compensation
and Beckstrom Body Shop
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CERTIFICATE OF MAILING
I hereby certify that on t h i ^ v ^ day of July, 2004,1 mailed two true and correct
copies of the above Brief of Workers Compensation Fund, postage prepaid, to:

Alan L. Hennebold
Labor Commission of Utah
P.O. Box 146615
Salt Lake City, Utah 84114
Attorney for the Labor Commission
Workers' Compensation Fund of Utah (WCF)
Lori Hansen
392 East 6400 South
Salt Lake City, Utah 84107
Co-counsel for Workers Compensation Fund
Michael Gary Belnap
2610 Washington Boulevard
Ogden, Utah 84401-3614
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APPENDIX 1

Preliminary Findings of Fact and
Questions for the Medical Panel,
November 21,2002 (R. 44-48)

Utah Labor Commission
Adjudication Division
Case No. 2002214
DOUGLAS J. OWENS,
Petitioner,
vs.

*
*

PRELIMINARY FINDINGS OF FACT
AND QUESTIONS FOR THE
MEDICAL PANEL

BECKSTROM BODY SHOP, and/or
WORKERS COMPENSATION FUND
Respondents.

*
*

Judge Stuart L. Poelman

*

FACTS
1. On April 3, 1998, Petitioner (Owens) and a co-worker were replacing the front
end suspension on a car. Owens was using a long steel pry bar in an effort to remove
an axle nut. He was standing partially bent at the waist with his right hand on the car
window frame so as to steady himself and using his left hand to pull upward on the bar.
While pulling with considerable effort the axle nut snapped and he felt a popping
sensation in his left wrist and a shocking sensation throughout his body.
2. On April 13, 1998, Owens was seen at the IHC Health Center in North Ogden for
pain in his left elbow. He was diagnosed with epicondylitis.
3. Approximately two to four weeks later, Owens picked up a 3 pound sledge
hammer to beat the rolls out of a frame rail. Upon raising the hammer with his right
hand to a position above his head, prior to striking the rail, Owens felt a sharp pain in
his right elbow. He was then seen on June 2, 1998 at South Ogden IHC Instacare for
evaluation of right elbow pain (MRE, Medical Records Exhibit, p.57)
4. On September 30, 1998 Dr. Melville performed a nerve conduction test. His
impression was mild compression neuropathy of both ulnar nerves at the wrist (Guyon's
canal) was present bilaterally. There was no evidence of axonal degeneration
associated with this. There was no electro diagnostic evidence of median neuropathy
at the wrist nor an ulnar neuropathy at the elbow of either arm. (MRE p. 131 -132).
5. On October 21, 1998, Dr. Higgs performed a right tennis elbow release and release
of ulnar nerve in Guyon's canal. (MRE p. 252).
6. On February 1, 1999, Dr. Higgs performed a left tennis elbow release and Guyon's
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canal release. (MRE p. 250). Mr. Owens was off work following this surgery from
February 1, 1999 to March 14, 1999. The surgery did not relieve Owen's left arm
symptoms. (MRE p. 196,197, 201).
7. Dr. Shepard evaluated Owens on September 9, 1999. Dr. Shepard opined that
Owens qualified for a total 7% upper extremity impairment rating for the residual
symptoms in his right and left elbows. (MRE p. 186).
8. Respondents have accepted liability for Owen's injuries to his left and right elbows
and have paid medical expenses, temporary total disability compensation and
permanent partial impairment compensation for those injuries. On the other hand,
Respondent's deny liability for Owen's claims relative to his cervical and lumbar spine
conditions.
9. On November 19, 1999, Owens left his employment with Beckstrom Body Shop at
which time he had been given a 50-pound lifting restriction as a result of injuries to his
right and left elbows. At that time he was able to stoop, bend at the waist, carry items,
stand and sit.
10. In December of 1999, Owen's was hired full-time at Young Chevrolet as a service
writer. His job duties required him to write up the service orders and follow the job until
delivery to the customer. One week after beginning his employment with Young
Chevrolet, Owens fell down 2 steps at his home. Owens sought medical attention on
December 19, 1999 at IHC Health Center-North Ogden for low back pain. (MRE p. 46).
Owens missed approximately 1 week of work with Young Chevrolet due to his low back
symptoms.
11. Shortly thereafter, Owens tripped over his dog and fell down 8-10 stairs landing on
his buttocks. Owens hit his head on the stairs. Owens sought medical attention on
January 11, 2000 at IHC Health Center-North Ogden. (MRE p. 42).
12. Owens was referred to Dr. Anden and was seen on January 21, 2000 for an initial
consultation with a chief complaint of low back pain. He reported problems with
walking, dragging his left leg, pain, numbness and tingling in both legs (MRE p.
170,172,176,177-80). He received several injections and followed up with Dr. Anden
through August 1, 2000.
13. Owens was employed as a shop manager for Hadley Brothers from May 2000 to
April 20, 2001. Hadley Brothers is an industrial paint company. Owen's job duties
included checking out various painting materials including paint equipment, rollers,
brushes, sandpaper, poles, ladders, and gallon paint cans (estimated weight at 10-15
lbs.). The ladders ranged from 2 ft. step ladders to 30 ft. extension ladders. The
largest ladders Owens handled by himself were the 8 ft. aluminum ladders. Owen was
also responsible for cleaning and repairing the equipment. The equipment consisted of
2
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palm sanders, paint guns, paint machines (19 inches tall, 36-40 inches wide) pressure
washers (30-48 inches tall, 2 feet wide) and compressors (30 gallons). He also
coordinated repair/service on the fleet vehicles.
14. While employed with Hadley Brothers, Owens was working on an airless paint
sprayer. He was sitting on the floor using a pipe wrench to remove a nut. The nut was
difficult to remove and when it gave way, Owens experienced an increase in pain and
numbness in his left elbow. He sought medical attention at Workmed on October 17,
2000. (MRE p. 165).
15. Owens followed up with Dr. Morgan on November 6, 2000 as a result of the reinjury
to his left elbow. (MRE p. 157). An injection was performed and a prescription was
given for a custom plastic built up orthosis of the left elbow. Following the
manufacturing of this brace, Owens was seen again by Dr. Morgan on March 16, 2001.
Dr. Morgan noted that the brace was medically necessary and that Owens reported that
he was able to work his usual job with no restrictions. (MRE p. 154).
16. In January, March, and April of 2001, Owens was seen at the Ogden Clinic for
multiple complaints of pain, etc. (MRE p. 93). On April 6, 2001, Owens was seen at
Ogden Clinic for low back pain. A bone scan was performed on April 13, 2001 which
showed no significant abnormalities. (MRE p. 218).
17. Owens returned to the Ogden Clinic on April 17, 2001 complaining of worsening
low back and leg pain. A repeat MRI was recommended. (MRE pg. 91). Owens was
seen in the McKay Dee Hospital emergency room on April 22, 2001 for numbness and
stiffness in his extremities. An MRI of the head and neck was scheduled for May 1,
2001. (MRE p.243-244). Owens returned to the emergency room on April 23, 2001. A
cervical MRI was performed evidencing a C3-4 herniated disc with Myelomalcia.
18. On April 24, 2001, Dr. Welling performed a partial C3 and C4 corpectomy with
anterior cervical diskectomy with osteophytectomy and foraminotomy, arthrodesis C3C4, and allograft fusion. (MRE p. 239).
19. Owens testified at the hearing that he has continuous spasms and shakiness in his
legs. He still experiences pain and numbness in both legs, however, the numbness in
the right leg is greater that the left. Owens walks with the assistance of a cane and has
been directed to discontinue driving automobiles. It has been recommended that he
not lift greater than 10 pounds. Owens can sit for fifteen minutes to one-half hour and
can stand ten-fifteen minutes.
20. At age 17 Owens was involved in a motorcycle accident sustaining an injury to his
low back. Since this accident, Owens has experienced low back pain in the tailbone
area and numbness in the right anterolateral thigh.
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21. Owens requests payment of medical expenses associated with his cervical
condition and permanent and total disability benefits. Owens relies upon Dr. Welling's
opinion set forth on MRE p. 143 which states that Owens' neck pain is related to his
work injury of April of 1998. Respondents deny that Mr. Owens' neck condition and
subsequent diagnosis of cervical myelopathy are related to his work injury based on the
opinion of Dr. Curtis' set forth on MRE p. 12 G. Respondents furthermore denied that
Owens is entitled to an award of permanent total disability benefits asserting that if
Owens is indeed unable to work it is due to his nonindustrial cervical condition.

QUESTIONS FOR THE MEDICAL PANEL
1. What is the causal connection, if any, between Owens cervical condition and his
industrial accident of April 3, 1998 while employed by Beckstrom Body Shop?
2. What medical care which Owens has received since September of 1999, if any, has
been necessitated by his industrial accident of April 3, 1998?
3. What future medical care, if any, will be reasonably required for Owens as a result of
his industrial injury of April 3, 1998?
4. What is the permanent partial impairment rating, if any, attributable to Owens
cervical condition caused by his industrial accident of April 3, 1998?
Dated on this 21 st Day of November, 2002
LABOR COMMISSION

^LLA^L A r ^

^Stuart L. Poelman
Administrative Law Judge
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MAILING of Order
I certify that I have mailed the attached document in the
case of D. J. OWENS, Case No. 2002214, to the following parties byfirst class prepaid postage on
November 21, 2002.
DOUGLAS J OWENS
3264 N 750 E
NO OGDEN
UT 84414
MICHAEL BELNAP, Atty,
2610 WASHINGTON BOULEVARD
OGDEN
UT 84401
LORI HANSEN, Atty, WCF
PO BOX 57929 INTEROFFICE MAIL
SALT LAKE CITY UT 84157-0929

(zfaxzhi 0a<k&L&K^
Rosalee Oakeson
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APPENDIX 2

Medical Panel Charging letter by
Administrative Law Judge Stuart L.
Poelman dated December 12,2002 ( R.
49-50)
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LABOR COMMISSION
Michael 0. Leavitt
Governor

R. Lee Ellertson

160 East 300 South, 3rd Floor
PO Box 146600
Salt Lake City, Utah 84114-6600
(801) 530-6880
(800) 530-5090
(801) 530-6390 (FAX)
(801) 530-7685 (TDD)
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December 12, 2002
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Dr. Madison Thomas M.D.
Neurological Unit - LDS Hospital
8th Avenue & C Street
Salt Lake City UT 84143
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RE:

D0UGLAS J

- OWENS

Emp:Beckstrom Body Shop
Insurer:Workers Compensation Fund
DOT. 4/3/98
Case No.: 2002214

Dear Dr. Thomas:
You are hereby appointed as chair of a medical panel to conduct an impartial evaluation of
the medical aspects of this case as herein requested. You may associate other medical specialists
of your choice to assist you in your evaluations as you deem necessary. You may also order or
perform any diagnostic testing which you feel is appropriate.
Enclosed are copies of documents from the Commission file which will assist you in your
review and evaluation including:
1)
2)
3)
4)
5)
6)

Application for Hearing (2/27/02)
Answer to Application (4/4/02)
Preliminary Findings of Fact and questions for Medical Panel (11/21/02)
Medical Exhibit as supplemented at hearing (9/26/02)
Permanent Partial Impairment Rating by Dr. Charles P. Bean (10/26/02)
Radiographs

We would appreciate your assistance in answering the questions posed in the enclosed
Preliminary Findings of Fact and Questions for Medical Panel. You should provide your opinion
based upon reasonable medical probability.
The medical panel should conduct a personal physical examinationj)f the Petitioner. If his
address and telephone number are different than that set forth in the application for hearing, it is
requested, by copy of this letter, that the Petitioner's counsel provide you with updated
information in that regard.

cxrtn/tck

Dr. Madison H. Thomas
Re:Douglas J. Owens
Page 2
Neither a representative of the Commission nor the parties to this proceeding, other than
the petitioner, will be in attendance at your evaluation. If you have further questions concerning
this matter, please feel free to contact the undersigned.
Thank you for your assistance in this matter.
UTAH LABOR COMMISSION

Stuart L. Poelman
Administrative Law Judge
SLP/ro
cc:

DOUGLAS J. OWENS 3264 N 750 E NORTH OGDEN UT 84414
MICHAEL G. BELNAP, ESQ 2610 WASHINGTON BLVD OGDEN UT 84401-3614
LORI HANSEN, ESQ. WORKERS COMPENSATION FUND 392 E 6200 S SLC UT
84107 INTEROFFICE MAIL
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IME Report by orthopedic surgeon Dr.
David E. Curtis dated April 14,2002. (R.
16-30)

UTAH ORTHOPAEDIC ASSOCIATES

UTAH SRCRT3 iWEDIC&NE'CUNIC

ST. MARK'S EAST MEDICAL BUILDING r
12S0 EAST 3900 SOUTH, # 440 r T
SALT LAKE CFTY, UT 84124

•

/

* J

t * 9

9

•/•

»••

PHONE* 801-261-2232 FAX* 801*264-1138
CRAIG H, MCQUEEN, M.D
LESLIE J. HARRIS. M-P.
CHARLES M. BOVAt M.D.

DAVID E. CURTIS, M.O.
JAMES C. PINGRE^ MJX
GARY R. ZELUFF, M.D.

•ROBERT P. HANSEN, M.D.
* * TH&IWAS D. NOONANr M.D.
PEB SMITH, APRN

August 14,2002
Debby Nelson

RE:

Douglas Owens

Dear Ms. Nelson;
At your request, Mr. Douglas Owens was for seen for an Independent Medical Examination on
August 14, 2002 at my office at 1250 East 3900 South, #440, Salt Lake City, Utah, Mr. Owens
was punctual in keeping the appointment and was cooperative. He was accompanied by hte wife
to the exam and she was present in the exam room during the history taking and the physical
examination,
MEDICAL RECORD REVIEW: The records will be reviewed in the order presented in the
chart as copies are 2 1/2 cm. thick, excluding the "statement of Douglas J, Owens taken
December 21,199S and the deposition of Douglas Owens at the Labor Commission on July 15>
2002". Intennountain Health Care IDX Clinics progress notes from Steven W. Winn, dates
December 29th indicates a visit regarding anxiety disorder with panic attacks. Mr- Owens was to
increase his Paxil to 50 mg< a day and discontinue his Xanax in favor of Clonopin* December
21 , 20002 he was seen for recurrent left lateral epicondylitis. The history of surgioal treatment in
February of 1999 by Dr. Higgs was noted. Mr. Owens had re-injured his elbow while rebuilding
a pump at his current work place. December 11,2000 he was seenfortenderness in both of his
elbows m his lateral epicondyles, was treated at that point with Vioxx 25 mg., Lortab 1 to 2 #20
by Daniel Dennis Alsup and was to follow-up with, Dr> Winn December 1, 2000. He was seen
for sinusitis and mild nasal septal deviation. 11-18-00 he was seen by Frank H. Brown for acute
exacerbation of chronic low back pain. On physical exam he was noted to have mild tenderness
at the left SI joint, He had a history of significant lower back pain since a remote motorcycle
accident, had been followed by Brent Williams and Cory Andin. At that point he was taking
Synthroidj Xanax and Celebrex. He was given Lortab 7.5 #10, Soma #15, October 4,2000 he
was seen for migraines, depression and anxiety. August 217 2000 was seen for a right wrist
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contusion without bony injury by Dr. Winn, He had been injured the day previous and slammed
hisrightradial aspect of his wrist on a metal 4 X 4. X-rays were norma], He had some swelling
laterally over his distal wrist. He was treated with an Ace Wrap. 07-10-00 seen by Dxistin Q.
Child for low back pain, left SI joint pain for his chronic back pain* Exam at that time revealed
tenderness over the left SI joint and lower back and on the vertebrae in the paravertebral muscles.
He was treated with Prednisone and was to follow-up with Dr. Winn or Dr. Andin. 06-21-02
follow-up with Dr. Winn for chronic recurrent epicondylitis, generalized anxiety. History notes
that he's having Jow back pain and his elbows were bothering him again and he was not happy
with, his new current employment He was to see Dr. Andin and Dr. Higgs, 06-11-00 treatment
by Gerald B, Taylor for anxiety and hypertension- 05-23 treatment by Dr. Winn for left lateral
epicondylitis and depression and generalized anxiety. Dr. Winn noted that he was working at
Hadley Brothers Painting and did not have to do a lot of lifting. He's trying to taper off
OxyContm and Clonopin and Tofonil. He was given Percocet #25. Curtis Mack Healy $aw him
for follow-up on 05-12-00 for afingerlaceration. The cut was approximately 1 cm- in length and
was sutured- 05-01-02 seen by Penny Jo Fischer to assist him with community resources while
he was unemployed. 04-26-00 seen for depression, sinusitis and insomnia by Dr, Winn. 08-1800 seen for major depression by Dr. Winn. January 17,2000 notefromDr. Winn indicated that
he'd been referred to Drf Cory Andin. 01-11-00 treatment by Dr> Winn for current chronic low
back, Dr> Winn notes that Mr. Owens injured his back. He apparently tripped over his dog and
had fallen down some stairs landing on his buttocks. 12-29-99 a note from Dr, Winn indicating
that Mr. Owens was in physical therapy and that he had written a prescription for 20 Percocet,
12-21 -99 a note from Dr- Winn indicating referral to Dr. David Woodbury for left SI joint pain.
12-21-99 Di\ Winn noted that Mr, Owens had fallen down stairs a couple of days ago and had
low back pain in the SI joint area and radiating down the posterior thigh and down to the right
anterior thigh. He was to get physical therapy. He was given Lortab 10 #15, samples of
Celebrex. 12-19-99 seen by Frank H. Brown for "contusion of the sacrum" > Hie left leg had
given way with him 4 weeks prior to this visit he had landed on his sacrum. He reported
symptoms of numbness and tingling in the anterior aspect of the left thigh, no bowel or bladder
problems. He was noted to have "a little clonus bilaterally in his ankle jerk". He was given
Stadol 2 rng. IM with Phenergan and a prescription for Lorcet 10 #20, no refills and Celebrex
200 mg., Soma #20. 11 -22-99 blood work report is in the chart. 10-25-99 he was seen for
generalised anxiety and insomnia* hyperlipidemia* hyperthyroidism and headaches by Dr, Winn,
09-28-99 was seen once again for anxiety disorders and panic attacks by Dr, Winn, 09-10-99
visit to Dr. Winn for cholesterolemia, tension headaches, insomnia, multiple cardiac risk factors,
07-26-99 seen by Dr. Winn for chest pain. 07-08-99 seen by Frank H, Brown for classic
migraine. 09-07-98 seen for hypertension, bilateral lateral epicondylitis md insomnia. At that
time for his epicondylitis orthopedic referral with physical therapy was discussed. 06-23-98 seen
for arightindex finger injury secondary to a battery crush injury with a subinguinal hematoma.
06-22-98 ston for right elbow pain, had similar symptoms on the left, been on NSAIDS and tried
a foraann strap but it had not helped. He was given a Celestonc injection- He was to avoid
aggravating activities and continue the strap. 05-05-98 seen by N. Brent Williams for left lateral
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epicondylitis which had been treated with a Medrol Dose Pack previously- He was iiy ected at
that time. 04-14-98 seen for left elbow epicondylitis and was to rest, ice, use a Medrol Dose
Pack and Naprosyn, 02-24-98 he was seen for anxiety, depression and sleep disturbance. 0202-98 seen for hypertension, anxiety, depression issues. Earlier records relate to hypertension,
anxiety, depression. He was seen for left shoulder tendinitis on 10-18-97. Ogden Clinic notes,
these were handwritten, March 22,2002 was seen in follow-up for myelopathy and spasm. He's
talcing Selexa, OxyContin, Valium, Zanaflex, Celebrex, Antrum,, Synthroid, The assessment was
that he had spastic quadriplegja secondary to cervical myelopathy. He was seen February 15>
2002, He had tried Duragesic Patches for pain control, but noted that the spasms were
worsening. 02-13-02 seen by Dr. Schmidt for hypertension and increased spasticity of the lower
leg muscles, 12-27-01 seen for follow-up for his spasticity for lower leg spasms. December 6,
2001 he was seen for his spasticity, was to take Baclofen 15 nig, p.o< t.i.d., Zanaflex S mg. p,o<
Q,hs. and 2 mg. Q.am p,r,n,, Valium 10 mg. ti.d., OxyConthi 40 mg, p.o. b.i.d. December 3,
2001 seen for his chronic spasticity secondary to cervical myelopathy by Dr. Schmidt 11-06-01
follow-up of his spasticity, He was to see Dr. Noville for evaluation, stop Wellbutrin, start on
Selexa. 10-26-01 treated for cervical myelopathy. He was to add Sinernet 25/100,1 or 2 tablets
at bedtime to see if that would help the twitching in his legs and the Antrum was to be re-started.
Visits in early November and late October to the Ogden Clinic revealed increasing spasms in the
legs. 09-21-01 visit to Ogden Clinic. There!$ also a visit for the spasticity. 06-28-01 seen for
follow-up on his medications and at that point was taldng OxyContin, Baclofen. Dr. Smith saw
him at that time. A written note from June 26,2001 indicated that Mr. Owens was to see Dr.
Welling and also Dr. Melville> May 7,2001 seen by Dr, Schmitz he was status post fusion C3-4.
April 26tb by Dr. Welling. He was to take Lortab and OxyContin. 04-17-02 he was seen for Ids
low back and leg pain. He's on multiple medications at that time. He was assessed as having
chronic low back pain, suspicious possibly for spinal stenosis, A note 03-31-01 from Eric
Johnston, PAC complaining of pain in his lower abdomen. It was noted that he'd had right carpal
tunnel release, 03-1S-02 he was noted to have chronic back pain, abdominal pain. 02-23-01
thyroid function tests results were back. 02-16-01 notefromDr. Smith regarding
hyperthyroidism, 01-31-01 notefromEric Johnson regarding hyperthyroidism, anxiety and
hypertension* 01-22-01 note regarding right inguinal pain. 01-10-01 note from Eric Johnson
regarding right lower abdominal and inguinal discomfort. 08-21-93 visit for osteochondritis
dissecans of the talus. Bradley Melville office notes December 21, 2001 noted an incomplete
quadxapl esis secondary to cervical myelopathy with pronounced lower limp spasticity or tone
which has improved. He was to use Zanaflex or Baclofen and Valium. November 7,2001 again
seen by Dr, Melville for spasticity &\d with Mr, Owens being on multiples medications with
Antrum being added. October 4, 2001 known to have the spasticity, also some urinary hesitancy.
On 09-05-01 follow-up with Dr. Melville he was switched from Lortab to Oxycontin- August 9,
2001 with Dr. Melville medications were adjusted. June 26, 2001 seen by Dr. Melville for
hypertonicity, June 14,2001 he was seen by Dr, Melville who noted he was now taking
OxyContin and he was started on Baclofen 10 mg. p.o. t.i.d. September 30,1998 letter from Dr.
Melville. At that time Dr. Melville had done electrodiagnostic studies showing mild
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compression neuropathies of both ulnar nerves affecting the sensory fibers at the wrist, no
evidence of entrapment, neuropathy of either ulnar nerve at the elbow or of the median neive
entrapment neuropathy in either arm. Gregory Mayor, Ph-D. licensed psychologist, clinical
neuropsychologist handwritten notes of an evaluation 12-19-01 are present in the chart. Notes
from Blake G. Welling, MiX, Neurosurgeon letter December 10, 2001 noted that he'd seen Mr.
Owens in the emergency room in April of 2001 with increasingly severe myelopathy with
increased numbness and tingling and paresthesias in the upper extremities, lower extremities.
Dr. Welling related his work-related history and treatment by Dr. Higgs- Mr. Owens was started
on steroid and taken urgently to the operating room where a partial C3-4 colpectomy and fusion
was carried out. Dr, Welling opined that Mr. Owens' neck pain was totally related to his work
injuxy in April of 1998, He noted that there were demitasse changes in the spinal cord noted on
MEJ Scan and that there was a calcified disc found intra-operatively. December 10,2001 visit to
Dr. Welling* x-ray should fusion at C3-4, He did have continued evidence of cervical
myelopathy with hyper-reflecia and clonus. September 10> 2001 Dr. Welling noting continued
evidence of chronic cervical myelopathy. April 25,2001 letter from Dr. Welling records Mr.
Owens symptoms at that time which were ''increasingly severe weakness and parathesias in the
upp^r and lower extremities with complete numbness and paresthesias of the left arm, ascending
paresthesias up to the mid portion of the right forearm. Mr. Owens noted that he was unable to
walk. Physical exam documents the cervical myelopathy. Neurology consultation from Dr.
J&han Imani November 29, 2001, Mr, Owens history was reviewed in detail. A neurologic
examination is recorded and was noted to have problems with generalized spasms in the back,
torso and legs- The Baclofen pump was discussed. Brian H.Morgan, Physical Medicine &
Rehab note of 03-16-01 notes that he had seen Mr, Owens in follow-up and that the left aim
orthosis had been manufactured, Mr. Owens was started on Neurontin 300 mg. at night
secondary to his median neuropathy, 11-06-00 letterfromDr. Brian H. Morgan is Mr. Owens
right and left elbow surgery and then current left lateral epicondyle problems. Social history
noted that Mr, Owens had changed work. At that time exam revealed excellent strength with
intact sensation in all dermatomes and deep tendon reflexes which were normal Work Med
notes October 24, 2000 Mr. Owens was seen for a left elbow epicondylitis and referred to Dr,
Morgan. Notes from Cory Andin contain a pain drawing withright-sidedlow back pain. Mr.
Owens was to take a course of Soma, Lortab, Prednisone. Handwritten notes are contained for
07-11-00, February 1, 2000 from Physical Medicine Rehab consultation Januaiy 21, 2002. Ons
at the request of Dr. Winn details low back pain. Neurologic exam showed deep tendon reflexes
of 2+ over 4 in the upper and lower extremities with no pathologic reflexes or clonus. There's
decreased pinprick, sensation of the right anterolateral thigh in the distribution of the lateral
femoral cutaneous nerve. He's able to walk briefly on heels and toes. The impression was
chronic low back pain, neuralgia parestheticarightstatus post bilateral arm surgeries for lateral
epicondylitis, cubital tunnel syndrome. Physical therapy, muscle relaxants, Oxycodone were
prescribed at that time, Dr. Shepherd's impairment rating of September 9,1999. Neurologic
exam at that time was normal Dr. Owen Higgs1 records August 1671999 indicated that Mr,
Owens had strength in his hands and elbows that were only 4/5. Dr. Higgs could not award an
nnn-i o
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impairment rating, Letters from Dr Higgs 08-05-99 indicated that Mi^Oweas was still having a
lot of pain in his elbows and that Dr. Higgs believed that hefd reached maximum medical
improvement and wasn't going to get any better and needed job retraining. July 07\ 1999 a letter
from Dr, Higgs indicated that Mr. Owens had a 30% loss of strength in both upper extremities
which would give a 10% disability rating. This was 30% on both sides. He also had 10%
impairment for pain. Dr, Higgs estimated this as being a 6% whole person impairment. May 11,
1999 Dr. Higgs recorded Mr, Owens was having pain in both of his elbows. Retraining was
considered, 03-30-99 Mr, Owens bad elbow pain and was to be re-evaluated in 6 weeks,
February 16^ 1999 Dr. Higgs noted that Mr. Owens was doing well and not having any problems
2 weeks post elbow release and Guyon Canal release on the left. He was to be off work for an
additional 3 weeks and then go back to light-duty. Mr, Owens was seen for pre-op exam 01-2999 by Dr. Higgs. 12-07-98 it was noted that Mr, Owens was doing fairly well with his right
elbow and had been back to work now 6 weeks post-op. His left elbow was worse. He's to
undergo left tennis elbow release and release the ulnar nerve at Quyorfs canal. 12-03-98 letter
from Dr. Higgs indicated satisfactory healing post-op on the right side but with similar left-sided
symptoms. 11-03-98 a letterfromDr. Higgs noting that Mr* Owens was 2 weeks post surgery on
theright,he was going to go back to work but do his work only left-handed. Pre-operative exam
10-20-98 is in the chart. 10-06-98 Dr. Higgs notes compression of the ulnar nerves in Guyon's
canals, 09-25-98 Dr. Higgs noted Mr* Owens had had problems with his elbows for about 6
months and had been treated by Dr. Williams with NSAID and corticosteroid injections. He felt
that Mr. Owens had bilateral tennis elbow plus bilateral carpal tunnel syndrome and nerve
conduction studies were ordered. Radiology reports, MRl of the neck done 03-15-02 and read by
Dr, Juan D< Fuentes who indicated the impression of post surgical changes at C3-4 with clear
improvement in the appearance of the spinal stenosis when compared with previous exam as the
large disc protrusion's been removed. The spinal canal at this level remains still narrowed, but
no prominent mass effect. On the spinal cord is seen a lesion within the spinal cord itself
remains unchanged, The lesion is compatible with myelomalacia probably secondary to chronic
mass effect at this level by the large disc protrusion which had been removed. X-ray report 1019-01 of the left ankle noted a metallic clip adjacent to the talus on the lateral surface, left foot
there's an accessory navicular but no other abnormalities, pelvis and right hip showed an old
subacute fracture in the inferior pubic ramua on the right. It was felt that it might even be
technique artifact. X-ray report which is a very poor copy from 04-29-02 showed post-operative
changes, 04-13-01 whole body bone scan showed no significant aggregation of isotope. X-rays
of the lumbar spine ordered by Eric Johnson, PAC 04-03-01 showed minimal anterior osteophyte
formation. Groin ultrasound was normal. Lumbar MRl done 01-28-02 showed a small to
moderate size central herniated disc at L5-S1, slight bulging disc in a broad fashion at L3-4 and
L4-5, Physical therapy notes were also included in the chartfromthe IHC Health Center in
Ogden, Neurologic consultationfromDr*Ann Cottrell 04-28-01 is in the chart Dr. Wellings
admission note for 04-26-01 was reviewed. The operative report of 04-26-01 partial clapectomy
was carried out and allograft bone was placed, An anterior plate was not placed because of risk
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of dysphagia, Mr. Owens was placed into a Miami Jay collar postoperatively. 04-03-00 report
of afluoroscopicguided translauiiner lumbar epidural steroid injection at right L5-S1, another
epidural wSteroid injection was done 02-07-00, Dr. Higgs' operative reports from February 1,
1999 for the left elbow and wrist, October 21, 1998 for therightelbow and wrist
PERSONAL HISTORY: Mr. Owens presents with his wife noting marked, and persisting
problems in his legs, especially his left leg with constant spasms and clonus. He notes with
respect to his left aim that he has numbness and tingling through his whole arm. He feels a sense
of marked pressure of the extensor surface of his forearm musculature. His pain in the lateral
epicondylar area has persisted and he states it never disappeared after surgery. He notes that his
left hand became clawed following his neck surgery- He notes that he has a brace that he uses to
prevent forearm rotation in his left arm, His right dominant hand has numbness and tingling in
his thumb, index and long and ring fingers. He gets numbness and tingling over the dorsal aspect
of the MCP joint of the index finger and distal to the PIP joints on the long fmger, He states that
his neck is very stiff and he has difficulty looking up or down, has pain at the base of his neck,
He gets occipital headaches 3 times a week which last most of the day. He doesn't have true
migraines aod notes he's only had 1 migraine since surgery. He states that he really never had
neck symptoms. That is he did not have neck pain.
I reviewed his work history. He noted the reinjury at Hadley's which occurred in his left arm.
His work history is that of having worked up until November of 1999 and then he was off work
on unemployment until about May of 2000. He has not returned to work since his neck surgery.
Present medications include Baclofen pump, Synthroid, Zocor, Flomax, Valium, OxyContin.
He's had the neck surgery noted above, also thyroidectomy in 1998, left ankle surgery, He
stopped smoking some years ago, has no known drug allergies other then Advil which makes his
stomach upset. Oral Baclofen tends to make him very sick, He gets some side effects from the
pump, he notes.
ON PHYSICAL EXAM TODAY; His left leg has constant clonus and it visibly jerks
constantly. His right ankle jerk has 3 to A beat clonus. His neck incision is well healed, His
neck range of motion, he has flexion to within 2 cm. of his chest, extension 40 degrees* rotation
60 degrees tilt, 30 degrees in both directions. The neck wound is well healed. He is wearing a
double upright brace on his left leg. The elbow and ulnar wrist/hand incisions are noted. He has
1st left dorsal interosseous softness and atrophy. His grip strength on the right at the #3 position
on the J-Mar Dynamometer is 40 kilograms on the right and 20 kilograms on the left, Arm and
forearm measurements each 10 cm, above or below the lateral epicondyle respectively on the left
are 32 cm, arm, 28 cm. forearm, on the right 33 cm, arm, 29 cm. forearm. He does have claw
formation on his left hand. His elbows have full range of motion, no effusion, no instability.
He's tender over both lateral epicondyles.
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I WILL NOW ANSWER YOUR QUESTIONS:
#1

What are Mr. Owens' objective findings.
Please seen the body of the report in the physical exam section,

#2

In your opinion are Mr, Owens' current problems that is i.e, neck, elbows and low
back related to the industrial injury of March 31,1998 and are the incident involving
tbe right elbow? It would be appreciated if you would please comment as to whether it
i$ medically probable for Mr, Owens to have sustained an injury to his neck in March
1998 and yet not develop symptoms requiring surgery until April 200L
I do believe that Mr. Owens' elbow symptoms were related to March 31, 1998
industrial accident where he was breaking the nut loose with a breaker bar and the
subsequent injury to tberightelbow where he was pounding with a 3 to 4 pound sledge
hammer, t do not believe that his neck or low back injuries are related to those
accidents. His ulnar nerve entrapment and Guyon's canal are probably related to his
chronic auto body work.

#3

Were the symptoms Mr. Owens experiences in his left elbow following the
October 17,2000 incident with Hadley Brothers Painting related to hi$ pre-existing
condition or to the actual incident of October 17,2002? If related to the
October 17, 2002 incident was this a temporary or permanent aggravation.
The symptoms following the October 17,2000 incident were an exacerbation of his
March 31,1998 injury and its subsequent treatment

#4

Was the plastic orthosis manufactured in November 2000 medically necessary and related
to the March 1998 industrial accident.
Yes it was necessary and related to this accident.

#5

Temporary total disability payments have been made to Mr. Owens from
February 1, 1999 to March 14, 1999. What is the period or periods of times during
which you feel Mr. Owens had been temporarily and totally disabled as a result of the
injury of March 31,199S and/or the right elbow incident?
Mr, Owens was temporarily and totally disabled to be able to work due to the injury of
March 31, 1998 and the right elbow incidentfromFebruary 1, 1999 to March 14, 1999
and from November 20,1999 until May of 2000.
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Has Mr, Owens condition stabilized sufficiently so the percent of impairment can be
deteimined.
Yes it has-

#7

Assuming that Mr. Owensr condition has stabilised what is the actual total physical
impairment relating from the industrial injury of March 31,1999 and/or right elbow
incident? Do conditions pre-existing arc subsequent to the industrial injury?
Mr, Owens' physical impairment is related to his elbow and ulnar nerve, wrist
entrapment problems. His previous impairment ratings are appropriate* As noted above,
I do not believe that his neck or low back problems are related to the Spring 1998
injuries to his right and left upper extremities.

#8

What future care would reasonably be required in treating Mr. Owens problems as tboy
relate to the industrial injury of March 31,1998 and/or the right elbow incident.
He would need to avoid heavy use of his upper extremities. He'd been able to do that
as he working as a shop foreman at Hadleys until developing the cervical myelopathy*

#9

Mr, Owens is ciuxently claiming to be permanently and totally disabled, in your opinion
does Mr. Owens* physical irnpaimient prevent him from returning to any type of
gainftil employment
Yes. Mr. Owens1 physical impairment does prevent himfromreturning to gainful
employment.

If I can supply further information please let me know.
Sincerely,

DafidE, Curtis, MIX
DEC/js

OWENS

09208

Tab 4

APPENDIX 4

Medical Panel Report, dated December
30,2002 by neurologist Dr. Madison H.
Thomas, orthopedic surgeon Dr. Glenn L.
Momberger and psychiatrist Dr. Robert
H. Burgoyne (R. 52-67)

NEUROLOGY

(801} 408-1 763

MADISON H. THOMAS, M.D.
8TH AVENUE & C STREET
SALT LAKE CITY, UTAH 84143

Stuart L. Poelman
Administrative Law Judge
Labor Commission of Utah
P.O. Box 146615
Salt Lake City, UT 84114-6615
Date of Panel: 30 December 2002
Re:
Inj:
Emp:
LC#:

Douglas J. Owens
3 April 1998
Beckstrom Body Shop and/or
Workers Compensation Fund
2002214

REPORT OF MEDICAL PANEL
A medical panel consisting of Drs. Glenn L. Momberger, Robert H. Burgoyne, and Madison
H. Thomas, with the latter as chairman, has evaluated the case of Douglas J. Owens, with
reference to an injury reported to have occurred on 3 April 1998.
The file made available to the panel was reviewed by the panel members, and additional
information not in the file has been requested and subsequently reviewed. The history was
reviewed in detail with the petitioner, and he was examined by the panel members. X-rays were
reviewed.
This 55-year-old male indicated that he is continuing to have a variety of different problems,
which he attributes to the injury. Principal among these is the clonic movement he has, which
principally affects his lower extremities, but also to a lesser extent the upper extremities. He
feels this sort of spasm problem makes it so he no longer feels safe driving. The spasms are
about the same night and day. He feels his symptoms of clonic movements were present before
April 1998, but have been slowly adding up since 1998. Currently, he feels his right leg has
more clonus than the left, the bladder is worse, and he has some numbness in the left anterior
thigh. He currently depends largely on his wife to make arrangements for his care. He
indicated he tried taking a pharmacy class at home, but felt he did not have enough background
in math to continue this. He also enjoys doing art work, but relies largely on others for his
daily activities.
He feels he has been variably depressed and currently feels generally stable with reference to
his depression. He has previously had migraine and this continues to be variable. He indicated
he previously attributed anxiety attacks to his depression, but no longer feels this is so.
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He is currently receiving Baclofen from a pump which was installed in June 2002. He has also
had 5 mg of Valium, three times a day; 25 mg amitriptyline at 6 pm; Synthroid to replace his
having had his thyroid removed; and Oxycontin was up to 80 mg per day. He has pain from
his extensor spasms and has used 10 mg of methadone in the morning and 20 mg at night. He
believes his cholesterol is down in response to Zocar.
The petitioner was given a standard form of instructions for him to circle the numbers from zero
to ten, indicating the level of his pain or disturbance by the effects of his injury in 1998. He
indicated the pain at the time of completing the form at four, but at its worst it went to an eight
and on average was a six, with being aggravated by activity at an eight level, and frequency of
the pain at a nine level. He indicated the pain interfered with his ability to walk a block at a
three level, to lift ten pounds at a two level, and indicated it is impossible to sit for a half hour.
He rated the interference with standing for a half hour at a three level, getting enough sleep at
a six level, ability to take part in social activities at a four level, with ability to travel an hour
by car at a six level, and interfering with daily activities at a six level. Limiting activities to
prevent pain from getting worse fluctuates between five and nine, and interfering with family
or other relationships between six and eight, and ability to do things around the house at an eight
level. It interferes with his ability to write or type at a six level, ability to dress himself at a
two level, and ability to engage in sexual activities at an eight level. It interferes with ability
to concentrate at a four level, and on his mood, being anxious and worried, depressed, or being
irritable at a seven level. He is worried about performing activities that might make his pain
or symptoms worse at a five level.
His pain diagram showed aching across the mid-scapular level and going downward. There is
a stabbing feeling in the midline of the left paralumbar region, extending to the lateral right thigh
and also to the heels and the balls of the feet. He indicated a stabbing feeling related to
extension spasms. On the anterior drawing, he showed aching just below the breast level and
apparently spreading downward, as it did posteriorly. He indicated stomach cramping in the
lower and left area of the stomach. He indicated aching and stabbing at the left elbow. He
indicated a stabbing feeling in his right hip area and numbness extending along the anterior and
lateral right thigh.
With reference to the injury reported to have occurred on 3 April 1998, the petitioner indicated
that he was working with a half-inch pry bar, trying to get an axle nut off. As this came loose,
he noted that he had pain in his wrist and elbow. The wrist pain hurt only for a few days, but
the elbow became worse and was associated with some numbness. He recalled having dropped
a salt shaker, because he wasn't feeling it well enough. The right arm stayed about the same,
and a short time afterwards, he picked up a three-pound sledge hammer, and as he swung it, he
did "exactly the same thing as he had done on the left side." There was never any pain in his
neck, but there is a reference to a "shooting" feeling throughout his body at the time of the first
incident. The information in the Preliminary Findings of Fact, dated 21 November 2002, was
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reviewed with him, with general concurrence with the sequence of events On 21 October 1998,
Dr. Higgs did a right tennis elbow release and release of the ulnar nerve in Guyon's canal. On
1 February 1999, he also did a left tennis elbow release and Guyon's canal release, as well, but
this did not relieve the left arm symptoms.
In November 1999, he left the body shop employment and had been given a 50-pound lifting
restriction, because of the elbows, but was noted as being able to stoop and bend at the waist,
carry items, and stand and sit.
In December 1999, he began working at Young Chevrolet and soon afterwards fell down two
steps at his home and sought medical attention at IHC Health Center in North Ogden for low
back pain, missing about a week of work at the time. Soon after he tripped over his dog and
fell down eight to ten stairs, landing on his buttocks and striking his head on the stairs. He
again went to the IHC Health Center and was referred to Dr. Anden, who saw him on 21
January 2000, and again in August 2000, reporting low back pain and dragging his left leg, with
numbness and tingling in both legs.
He reviewed his work for the Hadley Brothers beginning in May 2000, with having to check out
various painting materials, ladders, etc. He reported to WorkMed in October 2000 that he had
been sitting on the floor using a pipe wrench to remove a nut, and when it gave way, he had
increased pain and numbness in his left elbow. He was subsequently followed by Dr. Morgan
and given a built-up orthosis for the left elbow and was told that he could work on his usual job
with it. He was seen throughout the winter and spring of 2001 for pain, including chronic low
back pain.
Following a cervical MRI, on 24 April 2001, Dr. Welling did a partial C3 and C4 carpectomy
with anterior cervical discectomy, with osteophytectomy and foraminotomy, with arthrodesis of
C3-4 and an allograft fusion.
The petitioner indicated that he had a few spasms or clonus of his legs prior to Dr. Welling's
surgery, but they became more noticeable subsequently, and he continues to have these as a
major problem up to the present time.
The petitioner acknowledged that at age 17, he was in a motorcycle accident and injured his low
back, with low back pain and pain in the tailbone area, with numbness of the right anterior thigh
since that time. However, he was apparently quite active in his work throughout many years
subsequent to that time.
With respect to his symptoms of depression, the petitioner indicated that he feels well stabilized
by his medications and that his spasms are such that he cannot drive safely. He indicated the
spasms are just about the same, night and day.
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The petitioner indicated that in June of 2002, he had a pump device implanted in his left lower
abdomen. He feels that his neck surgery has decreased his symptoms comewhat, but also the
pump device has also helped somewhat. He feels he is generally worse in the past week, with
more clonus, increased bladder problems, and increased pain. He indicated the brace he has
since his neck surgery has decreased his bouncing to a small extent.
A review of his general health symptoms reveals that he has had no loss of stool control, though
he sometime cannot hold his "gas." He had an operation on his left ankle at the age of 16, with
a pin being used, but recovered from this with full activity. He has decreased hearing in the left
ear, but only to the extent that he "can't hear the crickets." He has had symptoms of hayfever,
sinus symptoms, and a stuffy nose at times.
The petitioner is 72 inches tall and currently weighs 220 pounds, having increased in the last few
years. He is right handed. He denies the use of alcohol and previously smoked at the level of
about six packs per year. He currently does not smoke. He left school after finishing the
eleventh grade and does not have a GED.
He has checked with the State Rehabilitation program and he indicated that they suggested he
consider social work.
EXAMINATION:
Focused examination showed a petitioner who appears to be in a good general state of health.
He is moderately overweight. He walked with a cane, with satisfactory stability. He had no
problem getting on or off the examination table. Of particular note was that although he had
a continuous bilateral tonic-clonic movement of both extremities while going over the history
with the panel members, he had a decrease of these movements when he went into the examining
room, and they did not increase again until he had finished dressing and was about to leave,
under his own ambulation power.
His cervical scar is well healed. There is a left lower abdominal scar, likewise well healed,
approximately 8 cm. He has tattoos on the lateral aspect of both upper arms.
His shoulders and elbows had a full range of motion, with tenderness over the lateral epicondyle,
bilaterally, and on palpation over the brachial plexus area, more noticeable on the left than on
the right. The left wrist flexion was normal, but the right wrist was limited to 45°. There was
slight weakness of intrinsic muscles controlling the fingers. Dynamometer measurements were
27, 27, and 28 on the right, and 25, 22, and 22 on the left. The proximal forearm measured
29 1/2 on the right and 29 on the left.
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Cervical spine showed lateral bending of 20 to the right and 24 to the left. Flexion was 35°,
extension 30°. He had straight leg raising to 50° and could bend forward to touch just below
his knees. He did not have tension signs. There was clonus at the aiikle, but no patellar clonus.
The hips and knees were not remarkable. He had a left knee brace, which we took off for the
examination.
He was able to walk on his toes and heels and could rise up on toes and heels, supporting his
entire weight five times on his toes, doing this slightly better on the left than on the right.
Biceps and triceps and radial periosteals were 2+ and symmetrical. Triceps jerks were 3+ and
symmetrical. Knee jerks were 4+and symmetrical. Ankle jerks showed transient clonus. The
left cremasteric was absent and the right was present. Hoffmann was negative, bilaterally.
Babinski was very slightly positive on the right, with equivocal pattern on the left. Sensory
examination showed adequate perception of the tuning fork in all four extremities. He indicated
the sharp object seemed slightly less sharp on the medial left upper arm and on the left lateral
forearm. The thumb perception appeared intact, but felt numb to the petitioner. He reported
a slight tenderness over the SI level and decreased sensation over the right anterior thigh.
A Mini-Mental State Examination was done. He was oriented and recalled three objects
immediately. After spelling the word "world" backwards, he recalled only two of the objects.
He named objects and responded to commands appropriately. He copied the design reasonably
well, slightly better than the average person.
Imaging studies were reviewed and found essentially as they had been reported in the file. A
follow-up X-ray of the cervical spine indicates that the C3 and C4 vertebral bodies are fused
with the facets aligning appropriately. On oblique views, there is evidence of foraminal
narrowing, secondary to osteophytic spurring at C4-5, C5-6, and C6-7, bilaterally. This is mildto-moderate foraminal narrowing. The final impression was fusion of C3 to C4, with mild-tomoderate cervical spondylosis.
There have been a number of significant developments occurring since last June. He has been
studied and treated by the staff of the University Hospital of the Physical Medicine and
Rehabilitation Service, under the direction of Dr. Rosenbluth. However, most of the notes are
dictated by'Katarina Waters, who is variably referred to as FNP, NP or Resident/Intern: Family
Nurse Practitioner, after discussion with Dr. Rosenbluth. Dr.Balbierez also had limited
involvement. They observed hyperreflexia-spasticity (as noted by our panel) and implanted the
baclofen pump in his left lower quadrant to help relieve his symptoms.
We have used as a reference the Fifth Edition of the AMA Guide to Evaluation of Permanent
Impairment, as modified by the Utah 2002 Impairment Guides.
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Assuming but not deciding that the petitioner was involved in circumstances as outlined, the
panel concludes in terms of reasonable medical probability as follows:
1)

There is no causal connection between the petitioner's cervical condition and the
industrial accident of 3 April 1998.

2)

The medical care the petitioner received subsequent to September 1999 has not been
necessitated by the industrial accident of 3 April 1998.

3)

Future medical care reasonably required as a result of the industrial injury of 3 April
1998 is none.

4)

Permanent partial impairment rating attributable to the cervical condition as caused by
the industrial accident of 3 April 1998 is none.

General Comment: It is the panel's experience that an acute disc herniation is almost never
devoid of any pain at the time of an impact. There is an excessive long interval before any valid
reports of the cervical symptoms occurred, with this time being quite reasonably taken up by
attention to his upper extremity symptoms, which were reasonably directed, and we understand
have been accepted as appropriate to the event in question.
Further, in cases of developing spastic weakness with tremors, the use of intrathecal baclofen
(ITB) is considered "probably the current best solution we have for both severe spasticity and
dystonia." (Neurology Today, Jan 2003, p. 34)
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Members of the panel will be willing to try to respond to any additional questions if this would
be useful.
Respectfully submitted,

^ \AyGrr-4-<<L

Madison Hr Th£>p*as. M.D.
Panel Chairmafr

Glenn L. Momb^tfger, M.D.
Panel Member

obert H. B^irgoyne
Panel Member
MHT:cswl6
Attachments:

Dr. Burgoyne's report
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PSYCHIATRIC EVALUATION
PATIENT:
DATE:

Douglas J. Owens
January 21, 2003

This was done as part of a medical panel
IDENTIFYING INFORMATION
Douglas J. Owens is a 45 year-old white, manied male. He appeared with long red hair and a red
mustache. He is a large fellow and was casually dressed. I asked the patient when the date of injury
was and he couldn't remember for sure. He thought it was sometime in April of 1998. I asked the
patient why he was here. He said that he is not in control He wants to support his family as he did
in the past. He said he has worked since age 14 in April of 1980. Patient was then quite talkative
and was sometimes off the subject, I asked the patient if he was depressed. He said he was a little
at times. He said that he took pride in his work and was on a good salary. He isn't working now.
Patient said he doesn't cry very much, only a few times. Patient said that he doesn't sleep. The
reason he doesn't is the injury. However, he does have recurring nightmares. These nightmares
have to do with where he worked in the shop,
PRESENT ILLNESS
Patient said he has pain all over. He has extension spasms and he said it is like a cat that is
stretching. He said if he is sitting down he gets it and if he rolls over it grabs him. He said he gets
charlie horses from his armpit on down.
The patient said he eats good and his weight goes up and down. He said he wants to lose some
weight because he is about 20 lbs. over weight. Patient said that he is not suicidal. He said he
wouldn't do that. Once he said he wished he wasn't here in this life, but he has a family that he has
to think of. Patient said he has no hallucinations. He said he has no delusions. Particularly he said
nobody has it in for him. The last year he was in the shop maybe. He had been top dog, but now he
feels as if he is a ''piece of crap,"
MENTAL STATUS
Patient said his memory is fairly good, but there are lots of things he doesn't remember. Patient
could remember only one president of the United States. That was President Bush, He said that then
there was one who had sex scandals, but he couldn't remember his name or anybody else. He could
name four large cities in the United States.
Patient couldn't do calculations. He knew that 100-7 =93, but he couldn't do anything more than
that He said he didn't have high school. He doesn't know how to add. He didn't know how to do
any times tables. Patient knew the date correctly.
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For strengths the patient said that he is a good teacher and can explain things to others about cars.
For weaknesses patient said that he can't do mathematics at all and he knows he has lack of school
For proverbs the patient could not do, "a stitch in time saves nine." For "People who live in glass
houses shouldn't throw stones," patient said, "y° u d o n 7 t t a l k behind people's backs. You don't talk
about other people, but say it to their face/' This is not really a good explanation.
For medication at the present time the patient takes Synthroid and Zocor, Methodone 30 mg a day,
Valium 15 nig daily. He takes Amitriptyline for depression and for blocking the pain. He takes
Colacc for constipation.
PAST HISTORY
Patient was bom in Ogden. He went to high school until the last year and then he quit after a few
weeks and went to work to support his family. Patient said he has worked since age 14 and started
in a car lot. Patient was married once, August 27, 1979. His wife is age 41 and is a bookkeeper.
Patient has three children. Two arc from his wife and one is from a prior relationship. One daughter
is age 11 and lives in the home. He has a son age 22 that lives out of the home and he has a
granddaughter.
FAMILY HISTORY
Patient's father is age 67 or 68. He is a semi-retired mechanic. His father has had two heart attacks
and a bad thyroid. However, he has done well even though he has Grave's Disease. Patient's mother
is age 66. She has worked as a seamstress. She is retired now and is over weight and has heart and
thyroid problems. Patient has no brothers, but he is the oldest of four. He has three younger sisters.
All the time the patient was talking he wiggled his right leg, but sometimes his other leg and his right
arm wiggled with the cane. When he was interested in what 1 was asking he would not wiggle at all.
Patient said there is no mental illness in the family, although he said his mother's second husband
was schizophrenic. His parents were divorced when he was 5-6. He said he couldn't remember
much about his father. He said he had a distant relationship with his father but got along fairly well
with his mother.
MEDICAL REVIEW OF SYSTEMS
Cardiovascular System: Patient said he has no heart trouble.
Respiratory System: Patient said he has no problem breathing. He has no coughing of blood. He
used to smoke when he was stressed but he hasn't smoked since 1999.
Gastrointestinal System: Patient said he has no trouble, although he does have constipation due to
the pain meds. He said that he has no blood in his stools. Patient said he doesn't drink alcohol
although he used to. He quit a long time ago. Now he may drink a six pack of beer a year.
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Musculoskeletal System: Patient said that he had broken ankles and a green stick fracture of his left
wrist. He has fractured two fingers.
Endocrine System: Patient does not have diabetes.
Neurological System: Patient said he used to get migraines, but now he doesn't. He could tell when
he was getting one because of floating stars in front of him. He said these were very disabling, but
he has only had two of these since his surgery in 2001,
Surgery: Patient had neck surgery at C3 and 4. This was in April of 2001. He said there was a disc
that v/as calcified badly. The second surgery was when his thyroid was removed in 1988 or 1989,
He has had surgery on his right arm in 1998 and his left arm in 1999. This had to do with release
of tendons and tennis elbows. Patient had foot surgery at age 17. This was decaying bone in his
foot, which was causing numerous spasms.
Patient said he hasn't worked since April of 2001 just before his surgery on his neck. He said that
during the day he gets up and cleans up, eats breakfast and watches the morning news. About 10:00
a.m. he walks on his treadmill or his bike or walks. He uses rubber bands to strengthen his fingers
twice a day. He said that he draws with pencils and he said he doesn't do a lot because it gives him
cramps. Patient said that he reads a lot of gun magazines. He likes to read about the Osboume
family. He said he watches TV at night and when sitting during the day. He said that he watches
more of education material. He likes paramedics. He said he stays away from junkie movies. He
said he has a dog and he is entertained with his cat.
Patient said he and his wife went to a counselor to help him through his problems. This was 4-5
visits before his neck surgery after quitting the shop. Patient said he has always been on top of
things. He said they had a pro shop. When they got problems he was always asked to help out. He
was in the grasp and control of everything and this gave him a lot of pride. He said he got stuck
doing them. Patient said that his salary had been $60,000 per year and he was boss over quite a few
people.
Patient said that after the accident he couldn't do what he was doing. He said that he couldn't
physically do his job. He was then told to quit. He said he is on disability. His first check was
December 2001. He didn't get unemployment because he thought that was just a handout. Patient
said his company had their own insurance but now he is on Cobra.
He said that he is not getting psychotherapy. He said that one person said he was just feeling sorry
for himself. Patient said he has had lower back problems since age 17 when he was in a motorcycle
accident. He said that he has fallen a couple of times. One time he fell on some stairs and landed
on his backside. This was after some surgery on his arms. Patient said he has a bad disc in his lower
back at the sacroiliac joint. Patient said his second fall was when he was at the top of some stairs
and got tangled up with his dog and again he hit his backside. This was just before surgery on his
neck. Patient said he has lots of pain jumping around. He said that he has numbness in his legs and
hands.
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I asked the patient to briefly tell me about the accident He said he was helping an employee get an
axle off of a car. They had lots of trouble with it He even heated up the nut He said his left wrist
popped and his left elbow popped. His wrist quit hurting but his elbow never healed and 5-6 weeks
later it went to his right elbow, Patient said he has no neck pain at toe time, but he thought it was
probably injured in the accident
Patient said his expectations are that Workman's Compensation should take care of medicine. He
said that he has a hard time going to town. He is not handicapped but he can't drive. Patient said
he is not mad at doctors. "They are just human and can make mistakes."
Patient said that he doesn't need help with his mental condition. He said that he has had some
support from his family and this has helped monetarily. He said he is not active LDS but that the
Church has helped him and given him blessings. Patient said he has had to sell his camper, his guns
and his knives because he couldn't afford them and he needed it to live on. Patient said that now he
can't fish and camp because of his condition.
DISCUSSION
This patient is somaticizing. He is not malingering. He doesn't have a factitious illness, but
certainly all these somatic complaints that he has are a result of his somaticizing nature. Depending
on the physical problems, as found by the medical panel, patient does turn a lot of his attention
towards his body and somaticizes a lot of physical complaints that have no basis.
Patient's mental problems were not caused by the industrial accident. The somaticizing is part of
his nature and this is not a result of the injury at work.
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Exam: Cervical spine series
Clinical History: Arm numbness and neck pain.
Findings: These C3 and CM- vertebral bodies are fused. Cervical
vertebrae otherwise demonstrate normal alignment. The facets
align appropriately. On the oblique views there is evidence of
foraminal narrowing secondary osteophytic spurring at the levels
of C4-C5, C5-C6 and C6-C7 bilaterally. The degree of foraminal
narrowing is mild-to-moderate. On the AP view trachea is midline
Uncal vertebral joint spurring is again noted.
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I Pain or Other Problems Related to Injuiy
(Self Report of Severity)
A. Rate how severe your pain isrightnow, at this
moment (circle a number):
0 1 2 3 ( J 5 6 7 8 9 10
Nopain
Most severe pain can imagine.
B. Rate how severe your pain is at its worst
(circle a number): ^
0 1 2 3 4
5 6' 1 <g) 9 10
None
Excruciating

€?^^\r
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Date:
Day

Month

c^Z
Year

D. How mixch does your pain interfere with your
ability to stand for 54 hour? (Circle a number):
0 1 2 ( p 4 5 6 7 8
9 10
Does not interfere with Unable to stand at all
ability to stand at all
E How much does your pain interfere with your ability
to get enough sleep? (circle a number):
0 1 2 3 4 5 ( p 7 8 9 10
Does not prevent me Impossible to sleep
from sleeping

C. Rate how severe your pain is on the average
(circle a number):
0 1 2 3 4 5\j[>7
8 9 10
None
Excruciating

F. How much does your pain interfere with your ability
to participate in social activities? (circle a number):
0 1 2 3 ( ^ 5 6 7 8 9
10
Does not interfere with Completely interferes
social activities
with social activities

D. Rate how much your pain is aggravated by
activity (circle a number):
0 1 2 3 4 5 6 7 ( ^ 9
10
Activity does not
Excruciating following
aggravate pain
any activity

G. How much does your pain interfere with your ability
to travel up to one hour by car? (circle a number):
0 1 2 3 4 5 ^ 7 8 9
10
Does not interfere with ability Completely unable to
to travel 1 hour by car
travel 1 hour by car

E. Rate howfrequentlyyou experience pain
(circle a number):
0 1 2 3 4 5 6 7 8(5>0
Rarely
Allthetime

H. In general, how much does your pain interfere with
your daily activities?fcirelea number):
0 1 2 3 4 5 ( j p 7 8 9
10
Does not interfere with Completely interferes with
my daily activities
my daily activities

H Activity Limitation or Interference by Pain or Other
Problems.
A. How much does your pain interfere with your
ability to walk 1 block? (circle a number):
0 1 2 ( 1 ^ 4 5 6 7 8 9
10
Does not restrict Pain makes it impossible
abilitytowalk
fbrmetowalk
B. How much does your pain prevent you fron* lifting
10 pounds (a bag of groceries)? (circle a number):
0 1 ^ 3 4 5 6 7 8 9
10
Does not prevent from Impossible to lift
Lifting 10 pounds
10 pounds
C. How much does your pain interfere with your
ability to sit for V4 hour? (circle a number):
0 1 2 3 4 5 6 7
Does not restrict abili^-H^possible to sit
To sit for Vi hour

$» £, refl* xpcfrT

L How much do you limit your activities to prevent your
painfromgetting worse? (circle a number):

0 1 2 3 4 ( J ) 6 J J { 3 ) 10

Does not limit a^vities^Completely limits activities
J. How much does your pain interfere with your
relationship with^our family/partner/significant
others? (circle a number):
0 1 2 3 4 5 ( J > a £ J ? 9 10
Does not interfere with Completely interferes with
relationships
relationships
K. How much does your pain interfere with your ability
to do things around your house? (circle a number):
0 1 2 3 4 5 6 1£F 9 10
Does not interfere Completely unable to do any job
around home

IIL Individual's Report of Effect of Pain on Mood

M. How much does your pain interfere with your ability to
write or type? (drde a number):

0

12

3 4

5 (J) 7 8

Does not interfere
at all

A. Rate your overall mood during the past week, (circle a
number): <

9 10

0

My pain makes it
impossible to write or type

1 QJ

3

4

5

Does not interfere
at all

6

7

8

9

12

3 4

10

0

My pain makes it
impossible to dress myself

Does not interfere
at all

5

1

2

3\£)5

1 2

3

4

0

6 Cj^ 8

9

10

Extremely anxious/worried

1 2

3

6 Qj?

4

8

9

10

Extremely depressed

Not at all depressed

My pain makes it almost
impossible to engage in
any sexual activity

D. During the past week, how Irritable have you been because
of your pain? (drde a number):
0

1 2

5

3

6 J2

Not at all irritable

6 7 8 9 10
All the time

8

9

10

Extremely irritable

E. In general, how anxious/worried are you about performing
activities because they might make your pain/symptoms
worse?
0

1

2

3

4

(

Not at all anxious/worried
ASE USE THESE SYMBOLS

5

C During the past week, how depressed have you been
because of your pain? (circle a number):

6 7.CJ) 9 10

Never

8 9 10

Extremely low/bad

Not at all anxiousAvoiried

P. How much does yourpain Interfere with your ability to
concentrate? (drdejmimber):
0

6 *\p

4

B* During the past week, how anxious or worried have you
been because of your pain? (aide a number):

0. How much does your pain interfere with your ability to
engage In sexual activities? (circle a number):

0

3

Extremely high/good

N. How much does your pain interfere with your ability to dress
yourself? (circle a number):
0

1 2

ACHING

NUMBNESS

AAAAA

swas

D

TINGLING
ooooo

^

6

7

/;

9

10

Extremely anxious/worried
BURNING
xxxxx

0i ^

8

STABBING

/III/

QxAitw^
Name

Age

Date

1 - Cuirent problems
Symptoms (1-10) - treatment -t- medications - activities—limitations - anticipation times worse/better -•time since stabilization.
,
,
•—

2 - History of injury
Symptoms - treatment

/A

M'

6S5

A ^
"*-<

Bates offworfc

<

Released forworlc
3 - Past medical history
Height^/
Weight „ ^ _ _
JLjIanded

^f-

§U^r^O / W K « / f)s*~~y> —

4 - Habits
Alcohol' ^
5 - Social history
Born
Married

'

tU!

h-fA//^
Sjnokkg -£T
Raised
Children

6 - Educa&nAvorl^rainmg^ehabilitarion

Drugs
lived

1

*

I*

Name of applicant:

0 (A/6- h $ ,
/

Date:

30 De-t- 0 2-

1) General appearand- state of health - weight 0*
2 7/ ZJT
}
Wali/stand/sits/moves
£^>»dMr M+dl^Apf—
0-7 / *- ^ r
2) Scars
3) frfem oiy/th miring
4) Head
A5) Cranial nerve survey
Lungs
Chest expansion
O f/trvr^
Z
6) BP /
P
Heart
7) Motor exam generally
strength
tenderness
8) Upper extremity
„
ROM
Shoulder r^NCL
^ ^
Elbow
^
Wrist
^{UUA/^^y
Hand
^
^ ^ ^
/u
Fingers -— S^ ^ ^ ^ ^
Head rotation *fop
^£
J^Jr^r^n^^
Pulse
In Abduction
?) Cervical spine
Configuration
/^
^ u ^ Extension ^ 0 . Rotation
Lat bending %yj ^/jFIexion <n c o
Tenderness Midline
Occipital
Paraspinal
Upward traction
Compression
0) Dorsal spine
Paraspinal
Configuration
Tenderness: Midline
) ROM
1) Lumbosacral spine
Configuration
Sciatic
S-spinalis ins.
Paraspinal
Tenderness: Midline
Lat bend
Rot
Flex
Ext
Tenderness
2) Pelvis
Configuration
Sitting
Stretch R_
L
3) Straight leg raising R
4) H i p s - R O M
Flexion
Extension
Int rot
Ext rot
Abduction
Adduction
5) Knees
Strength
Configuration
Swelling
Pain
ROM Ext
Flex
Stability
5) Ankles
7) Feet
5) Toes
i) Reflexes
/ i^.
BJ
f V ^ T J W ^ K J ^
)) Sensation '
^ ~ j,
Position
Cotton ^ ^ l ^ r
Object
Recognition
Sharp object
Tuning fork
) General observation

LE /
fcyb-jiir^ c^&^A

;=-AV*-*-*^

Tab 5

APPENDIX 5

Findings of Fact, Conclusions of Law, and
Order. Administrative Law Judge Stuart
L. Poelman dated May 27,2003. ( R. 109112)

UTAH LABOR COMMISSION
Adjudication Division
Case No. 2002214
DOUGLAS OWENS,
Petitioner,
vs

*
*

BECKSTROM BODY SHOP and/or
WORKERS COMPENSATION FUND,
Respondents.

*
*

FINDINGS OF FACT,
CONCLUSIONS OF LAW AND
ORDER

Judge Stuart L. Poelman

STATEMENT OF CASE
By his application herein, Petitioner seeks workers compensation benefits as a
result of injuries which he sustained on April 3, 1998 while in the employment of
Beckstrom Body Shop. By their answer to the application, Respondents' admit that the
accident occurred but claim that they have paid all workers compensation benefits
relating thereto. Respondents specifically deny liability for Petitioner's present medical
problems relating to his upper and lower back.
Hearing on the application was held as scheduled on 9/26/02. Petitioner was
represented by his Attorney, Michael Gary Belnap and Respondents were represented
by their Attorney, Lori Hansen. Evidence presented at the hearing consisted of the
testimony of Petitioner, Petitioner's Deposition which was published and Petitioner's
medical records compiled as Exhibit 1 plus medical records which were submitted posthearing.
At the commencement of the hearing, it was noted that Respondents have
accepted liability for and paid workers compensation benefits relating to both
Petitioner's left and right elbow problems. However, Petitioner's counsel references the
report of Dr. Welling dated 12/10/01 noting his belief that there is a correlation between
the industrial accident of 4/3/98 and the subsequent onset of Petitioner's cervical disc
problems.
Following the hearing, a Preliminary Findings of Fact and Questions for the
Medical Panel was prepared by this Administrative Law Judge and submitted to the
parties for their review. No objections thereto was registered by any party. This case
was then submitted to a medical panel for review and the Report of Medical panel
signed by panel members Dr. Madison H. Thomas, Dr. Glenn L. Momberg, and Dr.
Robert H. Burgoyne was prepared and filed with the Commission. Said Report of
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Medical Panel was then sent to the parties for the purpose of allowing objections
thereto. Objections to Findings and Conclusions of the Medical Panel was filed on
behalf of Petitioner and a response thereto was filed on behalf of Respondents.
FINDINGS OF FACT
The facts set forth in paragraphs numbered 1 through 21 of the Preliminary
Findings of Fact and Questions for Medical Panel, which was prepared for use by the
medical panel, are hereby incorporated herein by reference, it being noted that none of
the parties have raised any objection thereto. In addition, it is found that the
conclusions of the medical panel as contained in the Report of Medical Panel are
hereby adopted as follows:
1. There is no causal connection between Petitioner's cervical condition and the
industrial accident of 4/3/98.
2. The medical care the Petitioner received subsequent to September 19, 1999
has not been necessitated by the industrial accident of 4/3/98.
3. Future medical care reasonably required as a result of the industrial injury of
4/3/98 is none.
4. The permanent partial impairment rating attributable to the cervical condition
as caused by the industrial accident of 4/3/98 is none.
5. Petitioner's mental problems were not caused by the industrial accident.
It is further found that no evidence has been presented to show a causal
relationship between the industrial accident and Petitioner's low back problems.
CONCLUSIONS OF LAW
Based upon the foregoing Findings of Fact, it is concluded that Petitioner is not
entitled to additional workers compensation benefits as the result of his industrial
accident of 4/3/98.
ORDER
Based upon the foregoing Findings of Fact and Conclusions of Law, and good
cause appearing therefore it is hereby ordered that the Petitioner's application herein
be denied and that the above entitled case be and is hereby dismissed with prejudice.
DATED this 27th day of May, 2003
THE LABOR COMMISSION

jfsi\ju
Stuart L. Poelman
Administrative Law Judge
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NOTICE OF APPEAL RIGHTS

A party aggrieved by the decision may file a Motion for Review with the
Adjudication Division of the Utah Labor Commission. The Motion for Review must set
forth the specific basis for review and must be received by the Commission within 30
days from the date this decision is signed. Other parties may then submit their
Responses to the Motion for Review within 30 days of the Motion for Review.
Any party may request that the Appeals Board of the Utah Labor Commission
conduct the foregoing review. Such request must be included in the party's Motion for
Review or its Response. If none of the parties specifically requests review by the
Appeals Board, the review will be conducted by the Utah Labor Commissioner.
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MAILING CERTIFICATE
I hereby certify that a true and correct copy of the FINDINGS OF FACT,
CONCLUSIONS OF LAW AND ORDER was mailed first-class, postage prepaid, on this
27th day of May, 2003:
DOUGLAS J. OWENS
3264 N 750 E
NORTH OGDEN, UT 84414
MICHAEL BELNAP, ATTY
2610 WASHINGTON BLVD
OGDEN, UTAH 84401
INTERDEPARTMENTAL MAIL
LORI HANSEN, ATTY WCF
PO BOX 57929
SLC.UT 84157-0929
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APPENDIX 6

Order Denying Motion for Review by
Commissioner R. Lee Ellertson dated
November 4,2003. (R. 157-161)

UTAH LABOR COMMISSION
DOUGLAS OWENS,

*
*
*

Applicant,

ORDER DENYING
MOTION FOR REVIEW

v.
BECKSTROM BODY SHOP and
WORKERS COMPENSATION FUND,

*
*

Case No. 02-0214
Defendants.

*
*

Douglas Owens asks the Utah Labor Commission to review Administrative Law Judge
Poelman's denial of Mr. Owens' claim for benefits under the Utah Workers' Compensation Act ("the
Act"; Title 34A, Chapter 2, Utah Code Ann.).
The Labor Commission exercises jurisdiction over this motion for review pursuant to Utah
Code Ann. §63-46b-12, Utah Code Ann. §34A-2-801(3) and Utah Admin. Code R602-2-1.M.
BACKGROUND AND ISSUES PRESENTED
Mr. Owens seeks workers' compensation benefits from Beckstrom Body Shop and its
insurance carrier, Workers Compensation Fund (referred to jointly as "Beckstrom" hereafter), for
back injuries allegedly resulting from a work-related accident on April 3, 1998.
Judge Poelman held an evidentiary hearing on Mr. Owens' claim, then referred the medical
aspects of the claim to an impartial panel of medical experts. The panel concluded that Mr. Owens'
back injuries were not caused by his accident at Beckstrom. Judge Poelman adopted the panel's
opinion and denied Mr. Owens' claim for benefits.
Mr. Owens now seeks Commission review of Judge Poelman's decision. Specifically, Mr.
Owens argues the medical panel report, on which Judge Poelman's decision rests, is undermined by
"factual errors (as) well as errors in medical interpretation."
FINDINGS OF FACT
Neither Mr. Owens nor Beckstrom disagree with Judge Poelman's account of Mr. Owens'
accident at Beckstrom and the events that followed the accident. The Commission adopts Judge
Poelman's findings, which can be summarized as follows.
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On April 3,1998, while working on an automotive repair project for Beckstrom, Mr. Owens
used a pry bar to remove an axle nut. The axle nut snapped, and Mr. Owens felt a "pop"in his left
wrist and a "shock" throughout his body. Several weeks later, in the course of another work-related
project, Mr. Owens felt a sharp pain in his right elbow. In October 1998 and February 1999, Mr.
Owens underwent "tennis elbow release surgery," first on his right arm and then on his left arm.
Beckstrom accepted liability under the Workers' Compensation Act for Mr. Owens' bilateral arm
injuries and paid the medical expenses and disability compensation attributable to those injuries.
Mr. Owens left work for Beckstrom during November 1999. Over the next several years, he
worked for a series of other employers. During December 1999 and January 2000, he twice fell
down the stairs at his home. Each time, he complained of back pain and obtained medical attention.
Thereafter, he continued to report back pain. On April 24, 2001, he underwent surgery on his
cervical spine.
The Commission now turns to the questions of medical fact that are at the heart of the dispute
in this case. The Commission notes that Mr. Owens claims additional workers' compensation
benefits under the theory that his accident at Beckstrom on April 3, 1998, caused cervical injuries
that necessitated the surgery of April 24,2001 In support of his theory, Mr. Owens relies on the
opinion of Dr. Welling, who performed the surgery. Dr. Welling states that Mr. Owens' cervical
spine injury "was totally related to his work injury . . . of April 1998." The basis for Dr. Welling's
opinion are : 1) the "long term edematous changes" to Mr. Owens' spinal cord shown on an MRI
scan; 2) disc calcification observed during surgery; 3) Mr. Owens' "long standing paresthesias and
weakness; and 4) the belief that cervical spine conditions of the type experienced by Mr. Owens are
typically the result of trauma.1

i

In his motion for review, Mr. Owens also references Dr. Welling's letter of June 2, 2003,
written five days after Judge Poelman issued his final decision in this matter. While Mr.
Owens had every right to submit Dr. Welling's supplementary letter during the evidentiary
hearing or during the 15-day period allowed by §34A-2-601(2)(d)(ii) for submission of
objections to medical panel reports, Mr. Owens did not submit the letter until the evidentiary
phase of this proceeding had been completed and the ALJ had issued his decision.
Mr. Owens had reasonable opportunity to submit his evidence. To allow a party to submit
untimely evidence, in this case or other cases, would subvert the orderliness of the
adjudicative process and prejudice the rights of the other parties. The Commission therefore
declines to accept or consider Dr. Welling's letter of June 2, 2003.
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While Dr. Welling is of the opinion that Mr. Owens' accident at Beckstrom caused his spinal
problems, Beckstrom has submitted a contrary opinion from its own medical consultant, Dr. Curtis,
an orthopaedic specialist. Dr. Curtis has reviewed Mr. Owens' medical history in detail, including
Dr. Welling's opinion that Mr. Owens' spinal injuries were caused by his work accident. However,
Dr. Curtis concludes Mr. Owens' spinal injuries were not caused by the work accident.
In light of the difference of medical opinion between Dr. Welling and Dr. Owens, Judge
Poelman appointed an impartial panel of medical experts to consider the medical aspects of Mr.
Owens' claim. The panel, consisting of a neurologist, an orthopedic surgeon and a psychiatrist,
reviewed Mr. Owens' complete medical history, including diagnostic studies and the opinions of
both Dr. Welling and Dr. Owens. The panel also personally examined Mr. Owens. Based on all this
information, the panelists concluded that Mr. Owens' spinal injuries were not caused by his accident
at Beckstrom. Specifically, the panel observed that spinal injuries of the type suffered by Mr. Owens
are "almost never devoid of any pain at the time of impact" and "(t)here is an excessive long interval
before any valid reports of the cervical symptoms occurred . . . . "
In summary, the medical evidence now before the Commission includes Dr. Welling's
opinion supporting Mr. Owens' claim, and the opinions of Dr. Curtis and the medical panel
contradicting the claim. It is therefore necessary for the Commission to determine which of these
opposing versions of medical fact is correct.
Mr. Owens argues the medical panel opinion is incomplete and inaccurate. However, the
"inaccuracies" identified by Mr. Owens are either inconsequential, matters of observation and
judgment within the panel's expertise, or are simply not inaccuracies. Mr. Owens also challenges
the medical panel's opinions with material extracted from the Internet. Without proper foundation,
such material cannot be viewed as authoritative.
Mr. Owens also argues that Dr. Welling's opinion is authoritative as to the cause of Mr.
Owens' cervical problems. The Commission acknowledges that Dr. Welling, as Mr. Owens'
surgeon, has direct knowledge regarding Mr. Owens' cervical condition. The Commission therefore
places substantial weight on Dr. Welling's opinion. At the same time, the Commission finds no
indication that Dr. Welling has reviewed Mr. Owens' complete medical history as that history is
relevant to the development of his cervical condition. In contrast, the medical panel has reviewed
Mr. Owens' entire medical record, and also has had the benefit of Dr. Welling's and Dr. Curtis's
opinions. Furthermore, the panel had the advantage of collaboration among the medical experts that
comprise the panel. Finally, the panel is not affiliated with either party to this dispute, but is an
impartial adjunct to the Commission.
After considering the foregoing factors, the Commission finds that the medical panel's
opinion, buttressed by the similar opinion of Dr. Curtis, persuasively establishes that Mr.
Beckstrom's cervical spine injuries were not medically caused by his work accident at Beckstrom
on April 3,1998.
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DISCUSSION AND CONCLUSION OF LAW
The Utah Workers' Compensation Act provides medical and disability benefits to workers
injured by accident arising out of and in the course of their employment. See Utah Code Ann. §34A2-401. In order to establish that an injury "arises out o f employment, the injured worker must prove
that a work-related activity or exertion is both the "legal cause" and the "medical cause" of the
injury. Allen v. Industrial Commission, 729 P.2d 15 (Utah 1986).
In this case, the dispute between Mr. Owens and Beckstrom has centered on whether Mr.
Owens' accident at Beckstrom on April 3,1998, medically caused his cervical spine injury. For the
reasons explained in the preceding part of this decision, the Commission concludes that the accident
did not medically cause the injury. Because Mr. Owens has failed to establish the element of
medical causation, the Commission concludes that his injury did not arise out of his employment and
is not compensable under the workers' compensation system.
ORDER
The Commission affirms Judge Poelman's decision and denies Mr. Owens' motion for
review. It is so ordered.
Dated this T

day of November, 2003.

Utah Labor Commissioner

NOTICE OF APPEAL RIGHTS
Any party may ask the Labor Commission to reconsider this Order. Any such request for
reconsideration must be received by the Labor Commission within 20 days of the date of this order.
Alternatively, any party may appeal this order to the Utah Court of Appeals by filing a petition for
review with the court. Any such petition for review must be received by the court within 30 days
of the date of this order.
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CERTIFICATE OF MAILING
I certify that a copy of the foregoing Order Denying Motion For Review in the matter of
Douglas Owens, Case No. 02-0214, was mailed first class postage prepaid this jr day of
November, 2003, to the following:
DOUGLAS OWENS
3264 NORTH 750 EAST
NORTH OGDENUT 84414
BECKSTROM BODY SHOP
1945 LINCOLN AVE
OGDEN UT 84401
LORI HANSEN, ATTORNEY
WORKERS COMPENSATION FUND
392 EAST 6400 SOUTH
SALT LAKE CITY UT 84107
MICHAEL GARY BELNAP, ATTORNEY
2610 WASHINGTON BLVD
OGDENUT 84401-3614

Sara Danielson
Support Specialist
Utah Labor Commission
Orders\02-0214
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Utah Code Ann. §34A-2-401.
Compensation for industrial accidents
to be paid.

34A-2-401. Compensation for industrial accidents to be paid.
(1) An employee described in Section 34A-2-104 who is injured and the dependents of each
such employee who is killed, by accident arising out of and in the course of the employee's
employment, wherever such injury occurred, if the accident was not purposely self-inflicted, shall
be paid:
(a) compensation for loss sustained on account of the injury or death;
(b) the amount provided in this chapter for:
(i) medical, nurse, and hospital services;
(ii) medicines; and
(iii) in case of death, the amount of funeral expenses.
(2) The responsibility for compensation and payment of medical, nursing, and hospital
services and medicines, and funeral expenses provided under this chapter shall be:
(a) on the employer and the employer's insurance carrier; and
(b) not on the employee.
(3) Payment of benefits provided by this chapter or Chapter 3, Utah Occupational Disease
Act, shall commence within 30 calendar days after any final award by the commission.
History: L. 1917, ch. 100, § 52a; C.L. 1917, § 3113; L. 1919, ch. 63, § 1; R.S. 1933 & C.
1943, 42-1-43; L. 1984, ch. 75, § 1; 1988, ch. 116, § 1; C. 1953, 35-1-45; renumbered by L.
1996, ch. 240, § 144; C. 1953, 35A-3-401; renumbered by L. 1997, ch. 375, § 109; 1999, ch.
55, § 6.
Amendment Notes. - The 1997 amendment, effective July 1, 1997, renumbered this section, which
formerly appeared as § 35A-3-401, and, in Subsection (1), substituted "34A-2-104" for "35A-3-104" and
made a stylistic change.
The 1999 amendment, effective May 3, 1999, subdivided Subsections (1) and (2), added Subsection
(3), and made stylistic changes throughout the section.
Cross-References. - Miner's hospital service, as affected by compensation, § 34A-4-101 et seq.
Occupational diseases generally, Chapter 3 of this title.

NOTES TO DECISIONS
Analysis
© 2004 Matthew Bender & Company, Inc., a member of the LexisNexis Group. All rights reserved. Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement.
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Utah Code Ann §34A-2-601. Medical
panel - Medical director or medical
consultants - Discretionary authority of
Division of Adjudication to refer case Findings and reports - Objections to
report - Hearing - Expenses.

34A-2-601. Medical panel, director, or consultant - Findings and reports - Objections to
report - Hearing - Expenses.
(1) (a) The Division of Adjudication may refer the medical aspects of a case described in this
Subsection (l)(a) to a medical panel appointed by an administrative law judge:
(i) upon the filing of a claim for compensation arising out of and in the course of employment
for:
(A) disability by accident; or
(B) death by accident; and
(ii) if the employer or the employer's insurance carrier denies liability.
(b) An administrative law judge may appoint a medical panel appointed by an administrative
law judge upon the filing of a claim for compensation based upon disability or death due to an
occupational disease.
(c) A medical panel appointed under this section shall consist of one or more physicians
specializing in the treatment of the disease or condition involved in the claim.
(d) As an alternative method of obtaining an impartial medical evaluation of the medical
aspects of a controverted case, the division may employ a medical director or one or more
medical consultants:
(i) on a full-time or part-time basis; and
(ii) for the purpose of:
(A) evaluating the medical evidence; and
(B) advising an administrative law judge with respect to the administrative law judge's
ultimate fact-finding responsibility.
(e) If all parties agree to the use of a medical director or one or more medical consultants, the
medical director or one or more medical consultants shall be allowed to function in the same
manner and under the same procedures as required of a medical panel.
(2) (a) A medical panel, medical director, or medical consultant may do the following to-the
extent the medical panel, medical director, or medical consultant determines that it is necessary
or desirable:
(i) conduct a study;
(ii) take an x-ray;
© 2004 Matthew Bender & Company, Inc , a member of the LexisNexis Group All rights reserved Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement

(iii) perform a test; or
(iv) if authorized by an administrative law judge, conduct a post-mortem examination.
(b) A medical panel, medical director, or medical consultant shall make:
(i) a report in writing to the administrative law judge in a form prescribed by the Division of
Adjudication; and
(ii) additional findings as the administrative law judge may require.
(c) In an occupational disease case, in addition to the requirements of Subsection (2)(b), a
medical panel, medical director, or medical consultant shall certify to the administrative law
judge:
(i) the extent, if any, of the disability of the claimant from performing work for remuneration
or profit;
(ii) whether the sole cause of the disability or death, in the opinion of the medical panel,
medical director, or medical consultant results from the occupational disease; and
(iii) (A) whether any other causes have aggravated, prolonged, accelerated, or in any way
contributed to the disability or death; and
(B.) if another cause has contributed to the disability or death, the extent in percentage to
which the other cause has contributed to the disability or death.
(d) (i) The administrative law judge shall promptly distribute full copies of a report submitted
to the administrative law judge under this Subsection (2) by certified mail with return receipt
requested to:
(A) the applicant;
(B) the employer; and
(C) the employer's insurance carrier.
(ii) Within 15 days after the report described in Subsection (2)(d)(i) is deposited in the United
States post office, the following may file with the administrative law judge written objections to
the report:
(A) the applicant;
(B) the employer; or
(C) the employer's insurance carrier.
(iii) If no written objections are filed within the period described in Subsection (2)(d)(ii), the
© 2004 Matthew Bender & Company, Inc , a member of the LexisNexis Group All rights reserved Use of this product is subject to the
restrictions and terms and conditions of the Matthew Bender Master Agreement

report is considered admitted in evidence.
(e) (i) The administrative law judge may base the administrative law judge's finding and
decision on the report of:
(A) a medical panel;
(B) the medical director; or
(C) one or more medical consultants.
(ii) Notwithstanding Subsection (2)(e)(i), an administrative law judge is not bound by a
report described in Subsection (2)(e)(i) if other substantial conflicting evidence in the case
supports a contrary finding.
(f) (i) If an objection to a report is filed under Subsection (2)(d), the administrative law judge
may set the case for hearing to determine the facts and issues involved.
(ii) At a hearing held pursuant to this Subsection (2)(f), any party may request the
administrative law judge to have any of the following present at the hearing for examination and
cross-examination:
(A) the chair of the medical panel;
(B) the medical director; or
(C) the one or more medical consultants.
(iii) For good cause shown, the administrative law judge may order the following to be
present at the hearing for examination and cross-examination:
(A) a member of a medical panel, with or without the chair of the medical panel;
(B) the medical director; or
(C) a medical consultant.
(g) (i) The written report of a medical panel, medical director, or one or more medical
consultants may be received as an exhibit at the hearing described in Subsection (2)(f).
(ii) Notwithstanding Subsection (2)(g)(i), a report received as an exhibit under Subsection
(2)(g)(i) may not be considered as evidence in the case except as far as the report is sustained by
the testimony admitted.
(h) For any claim referred under Subsection (1) to a medical panel, medical director, or
medical consultant before July 1, 1997, the commission shall pay out of the Employers'
Reinsurance Fund established in Section 34A-2-702:
© 2004 Matthew Bender & Company, Inc , a member of the LexisNexis Group All rights reserved Use of this product is subject to the
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(i) expenses of the study and report of the medical panel, medical director, or medical
consultant; and
(ii) the expenses of the medical panel's, medical director's, or medical consultant's appearance
before the administrative law judge.
(i) (i) For any claim referred under Subsection (1) to a medical panel, medical director, or
medical consultant on or after July 1, 1997, the commission shall pay out of the Uninsured
Employers' Fund established in Section 34A-2-704 the expenses of:
(A) the study and report of the medical panel, medical director, or medical consultant; and
(B) the medical panel's, medical director's, or medical consultant's appearance before the
administrative law judge.
(ii) Notwithstanding Section 34A-2-704, the expenses described in Subsection (2)(i)(i) shall
be paid from the Uninsured Employers' Fund whether or not the employment relationship during
which the industrial accident or occupational disease occurred is localized in Utah as described in
Subsection 34A-2-704(20).
History: L. 1951, ch. 52, § 1; C. 1943, Supp., 42-1-71.10; L. 1955, ch. 57, § 1; 1969, ch. 86, §
9; 1979, ch. 138, § 6; 1982, ch. 41, § 1; 1988, ch. 116, § 7; 1991, ch. 136, § 13; 1994, ch. 224, §
7; renumbered by L. 1996, ch. 240, § 173; 1997, ch. 45, § 1; renumbered by L. 1997, ch. 375,
§ 138; 2000, ch. 183, § 1; 2002, ch. 303, § 1.
Amendment Notes. - The 1997 amendment by ch. 45, effective July 1, 1997, divided former
Subsection (2)(g) into Subsections (2)(g)(i) and (2)(g)(ii) making stylistic changes, and added present
Subsections (2)(g)and (2)(h).
The 1997 amendment by ch. 375, effective July 1, 1997, renumbered this section, which formerly
appeared as § 35A-3-601, substituted "Division of Adjudication," "division," or "administrative law judge"
for "department" where the terms appear, and made stylistic changes.
The 2000 amendment, effective July 1, 2000, added Subsection (2)(i)(ii) and made related and
stylistic changes.
The 2002 amendment, effective May 6, 2002, substituted the clause beginning "may appoint a
medical panel" for "shall, except upon stipulation of all parties, appoint an impartial medical panel" in
Subsection (1)(b); added "appointed under this section" in Subsection (1)(c); added "one or more" in
Subsection (1)(d) and twice in Subsection (1)(e); substituted "medical panel, medical director, or medical
consultant" for "panel" twice in Subsection (2)(c); and made similar, related, and stylistic changes
throughout the section.
Coordination clause. - Laws 1997, ch. 375, § 329(9), effective July 1, 1997, directs that substitution
of "commission" for "department" throughout, "34A-2-702" for "35A-3-702," and "34A-2-704" for
"35A-3-704."

© 2004 Matthew Bender & Company, Inc , a member of the LexisNexis Group All rights reserved Use of this product is subject to the
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Utah Code Ann. §34A-2-802. Rules of
evidence and procedure before
commission - Admissible evidence.

34A-2-802. Rules of evidence and procedure before commission - Admissible evidence.
(1) The commission, the commissioner, an administrative law judge, or the Appeals Board,
is not bound by the usual common law or statutory rules of evidence, or by any technical or
formal rules or procedure, other than as provided in this section or as adopted by the commission
pursuant to this chapter and Chapter 3, Utah Occupational Disease Act. The commission may
make its investigation in such manner as in its judgment is best calculated to ascertain the
substantial rights of the parties and to carry out justly the spirit of the chapter.
(2) The commission may receive as evidence and use as proof of any fact in dispute all
evidence deemed material and relevant including, but not limited to the following:
(a) depositions and sworn testimony presented in open hearings;
(b) reports of attending or examining physicians, or of pathologists;
(c) reports of investigators appointed by the commission;
(d) reports of employers, including copies of time sheets, book accounts, or other records; or
(e) hospital records in the case of an injured or diseased employee.
History: L. 1917, ch. 100, § 88; C.L. 1917, § 3148; R.S. 1933 & C. 1943, 42-1-82; L. 1965,
ch. 67, § 1; renumbered by L. 1996, ch. 240, § 189; renumbered by L. 1997, ch. 375, § 147.
Amendment Notes. - The 1997 amendment, effective July 1, 1997, renumbered this section, which
formerly appeared as § 35A-3-809, substituted "commission, the commissioner, and administrative law
judge" for "department, its hearing examiner" and substituted "commission" for "department" throughout,
deleted "Workforce" before "Appeals Board", and inserted "and Chapter 3, Utah Occupational Disease
Act"

NOTES TO DECISIONS
Analysis

Admissibility and competency of evidence.
- Harmless error.
Appearance.
Burden of proof.
Conduct of proceedings.
Constitutional rights of parties.
Delegation of power to take testimony.
Effect of rules.
Effect of violating rules.
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IGA Food Fair vs. Martin and Industrial
Comm'n, 584 P.2d 828 (UT 1978)

IGA FOOD FAIR and State Insurance Fund, Plaintiffs, v. John N. MARTIN and the Industrial
Commission of Utah, Defendants
Supreme Court of Utah
584 P.2d 828; 1978 Utah LEXIS 1393
No. 15440
August 21,1978, Filed
Counsel
James R. Black, M. David Eckersley for Plaintiffs.
Robert B. Hansen, Stephen D. Luster for Defendants.
Judges: Crockett, Justice, wrote the opinion. We concur: A. H. Ellett, Chief Justice, Richard J. Maughan,
Justice, Gordon R. Hall, Justice. Wilkins, Justice: concurring with comments.
Opinion
Opinion by:

CROCKETT
1

{584 P.^d 82?" The Industrial Commission found that a heart attack suffered by John N. Martin during his
work as a meat cutter for plaintiff IGA Food Fair was "an accident arising out of and in the course of his
employment," and made appropriate awards for temporary total and permanent partial disability. IGA
seeks to reverse the finding and to nullify the award on the ground that they are not supported by the
evidence.
In preface to considering the evidence, which we do under the assumption that the Commission
believed those aspects thereof which support its findings, 1 we set forth certain basic rules applicable
in such a controversy. Conceded is plaintiffs point that no accident is to be found where an injury or
disability is merely a gradual development, even if this is because of the nature or conditions of the
work. A prerequisite to compensation under the Act is that there be some identifiable accident in the
sense that there is an unanticipated, unintended occurrence different from what would be normally
expected in the usual course of events.2 However, as we have heretofore indicated this does not
preclude the proposition that due to extraordinary exertion or stress a climax might be reached and
come within the just stated definition of an accident.3
At the time of concern here Mr. Martin was 33 years old. He is 5 feet 6 inches tall and of slender build,
weighing about 130 lbs. He was in good health, having never been seriously ill. He had been a meat
cutter since he was 15 years old. On July 13, 1976, he was so engaged for Plaintiff IGA Food Fair, at
its store in Vernal. For the two weeks prior to the accident, the store had been conducting a Grand
Opening, creating extra work and longer hours for him. During the morning of July 13, 1976, he was
unloading a shipment of meat. This required him to lift boxes of meat weighing from 30 to 80 pounds
and to move beef quarters weighing up to 150 lbs. At about 10:30, he began developing chest pains
and feeling distressed. However, he continued to work until about 3:00 p.m. when the distress so
increased that he went to the office of Dr. Paul Stringham who examined him and diagnosed a heart
attack. The doctor arranged for his admission to the Uintah County Hospital. He was later released
from the hospital and referred for treatment to Dr. Clyde Null in Salt Lake City. He underwent open
heart surgery and remained under the care of Dr. Null up to the time of the hearing.
In accordance with Sec. 35-1-77 U.C.A. 1953, the medical aspects of the claim was referred to a
panel of physicians. Pertinent questions and answers are:
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Question Were the work activities of the claim on July 13,1976, a material factor which
contributed to, or caused the inferior myocardial infarction'?
Answer The Panel can give only a qualified answer to this question It is possible that the work
activities were a contributing factor to his myocardial infarction, but a degree of probability cannot
be determined by the information that the Panel has We wish to stress that he had no
pre-existing symptoms of coronary artery disease, yet obviously had severe disease at the time of
the alleged injury
The Panel does not feel that there were any unusual work activities on that
particular day There is no way of telling that had the work activities not occurred, he might still
have had a myocardial infarction at that time and of the same degree of severity [All emphasis
added]

{584 P.2d 830} Question What is claimant's total permanent physical impairment, if any, resulting
from all causes and conditions, including any injuries sustained by claimant as a result of his work
activities on July 13, 1976?
Answer 75%
Question What is the degree (percentage) of permanent physical impairment attributable to the
injuries sustained by claimant as a result of the work activities of July 13, 1976?
Answer 75%
Question What is the degree (percentage) of permanent physical impairment attributable to
previously existing conditions prior to July 13, 1976, whether due to accidental injury, disease, or
congenital disease?
Answer 0%
Question What is the period or periods of time claimant has been temporarily totally disabled, if
any, as a result of the injuries sustained in the work activities of July 13, 1976?
Answer
temporarily totally disabled for a period of three months This is close to the time
that his consulting physician released him to return to work
In its argument plaintiff stresses the first answer above quoted, in which the panel states that, "It is
possible that the work activities were a contributing factor" to what happened to Mr Martin's heart,
coupled with its statement that "the panel does not feel that there was any unusual work activities on
that particular day" supports the panel's statement "that there is no way of telling, with any assurance
that his injuries were caused by his work activities"
Concerning the medical panel report this is to be said The panel of course performs an important
function in giving the Commission the benefit of its diagnosis relating to those matters that are
particularly within the scope of its expertise But that is the extent of its prerogative The final
responsibility of making the decision as to the issues in such a proceeding is given to the
Commission 4 The remark included in its report that "the panel does not feel that there was any
unusual work activities on that particular day" impresses us as but a gratuitous conclusion upon a
matter of fact unrelated to its medical expertise
In regard to the Commission's performance of its duty in determining the critical issue as to whether
what happened to claimant Martin was an industrial accident, these further observations are pertinent
we agree with plaintiffs urgence that a finding of fact and the imposition of liability cannot properly be
made on a mere possibility, but that can be done only if there is a basis upon which reasonable minds
acting fairly thereon could conclude that the greater probability of truth lies therein 5 Further, that in so
discharging its responsibility it was the prerogative and the duty of the Commission to consider not
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only the report of the medical panel, but also all of the other evidence and to draw whatever
inferences and deductions fairly and reasonably could be derived therefrom On analysis of the
evidence in the light of the rules of law hereinabove set forth, it is our opinion that it plainly appears
therefrom that there is such a reasonable basis in the evidence upon which the Commission was
justified in finding that the injury and disability to Mr Martin resulted from an extraordinary exertion in
the course of his work which produced an unusual and unanticipated result and thus comes within the
definition of an accident 6
(584 P.2d 831} Affirmed Applicant Martin is awarded costs
WE CONCUR A H Ellett, Chief Justice, Richard J Maughan, Justice, Gordon R Hall, Justice
Concur
Concur by:

WILKINS

WILKINS, Justice (Concurring with comments)
I concur, adding these comments
Though there is tension between the first answer of the medical panel, noted in the main opinion, and
its other answers, the Commission was certainly at liberty to believe one answer where the panel
stated that the claimant sustained physical impairment "attributable to the injuries sustained by
claimant as a result of the work activities of July 13, 1976' (emphasis added) of "75%", particularly
when this last answer received strength from the ones immediately preceding and following it
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5
See Morris v Farmers Home Mutual Ins Co, 28 Utah 2d 206, 500 P 2d 505, Lindsay v Gibbons
and Reed, 27 Utah 2d 419, 497 P 2d 28, McCormick on Evidence, Sec 319
6
See comparable cases where there was extra exertion, causing unusual strain on the heart,
Robertson v Ind Comm, 109 Utah 25, 163 P 2d 331, Jones v Calif Pack Corp etal, 121 Utah 612,
244 P 2d 640, Powers v Ind Comm, 19 Utah 2d 140, 427 P 2d 740, and see Thomas v U S Cas
Co, (Ga ) 218 Ga 493, 128 S E 2d 749, a case of similar facts where the court said that, due to the
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See also Nuzum v Roosendahl Const & Mining Corp, Utah, 565 P 2d 1144 (1977)
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